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UNITED STATES COURT OF APPEALS 
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% 


No. 14,625 


WASHINGTON BOARD OF TRADE, ECKINGTON BUILDING SUPPLY Cco., 
MONAGHAN-RANDELS, INC., CAFE BURGUNDY, NE , 
ROBERT R. SWARTHOUT, 


Appetite. 


Vv. 


ROBERT E. McLAUGHLIN, DAVID B. KARRICK, COL. A. C. WELLING, 
CLEMENT F. PRELLER AND THOMAS W. BRABSNY; 
as members of 
THE DISTRICT OF COLUMBIA UNEMPLOYMENT COMPENSATION BOARD, 
and 


JAMES PAUL MITCHELL, Secretary of Labor ! 
Appell ee s 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC 


Pursuant to Rule 26(a) of the Rules of this Court, Appellants 
petition this Court for a rehearing en banc of this appeal, decided on 
March 12, 1959, affirming the dismissal of the Complaint filed in the 
District Court. 


STATEMENT OF THE CASE 
FOR REHEARING EN BANC | 
Appellant, Washington Board of Trade, having a membership of 
2,440 individuals and 4,160 firms, and all appellants, who are employers 
in the District of Columbia, are broadly representative of a large group 


| 
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who are affected by the matters complained of in the Complaint, it being 
impracticable to bring them all before the Court, rely upon the State- 
ment of the Case in the Briefs of Appellants and the Counter-Statement 
in the Brief for Appellees. 


ARGUMENT 


In its per curiam opinion, the Court, after an abbreviatory recita- 
tion of some facts involved, states as its basis for its affirmance of the 
dismissal of the Complaint that "any suit at this time is premature" in 
that: 

"It is not at all certain that the tax will ever be 
assessed against appellants." 


"Congress recognized that repayment prior to 
1963 could be effected by the states in various 
ways, including the transfer to the Treasury of 
funds in the states’ unemployment trust funds." 


"And if it should be, an adequate remedy at law 


will then be available to those who have stand- 
ing to invoke it." 

The construction to be given a complaint dismissed summarily is 
clearly set forth by this Court in Callway v. Hamilton National Bank of 
Washington, 90 U.S. App. D.C. 228, 195 F.2d 556, 599, and is quoted on 
page 27 of our main Brief. As this Court so clearly held: 

"A motion to dismiss should not be sus- 
tained ‘unless it appears to a certainty that 
the plaintiff would be entitled to no relief un- 
der any state of facts which could be proved 
in support of the claim’ set forth by the plain- 
bit.” 

In the light of this rule, let us test the three bases for the affirm- 
ance of the summary dismissal of the Complaint: 
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? 
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1. "It is not at all certain that the tax will ever be 
assessed against appellants." ! 
It is respectfully submitted that this basis for affirmance is 


clearly contrary to the facts and law. It is sure and certain in the 
present posture of the case that the tax inexorably falls squarely 
upon Appellants. Sec. 104(a) of the Temporary Unemployment Com- 
pensation Act categorically provides: 


"The total credits allowed . . . to taxpayers 
oreo ... Shall be reduced..." 
parenthetical material supplied; emphasis 
added) 


There is no degree of incertitude whatever about this. Beyond any 
question then, by the very operation of (i) the Temporary Unemploy- 
ment Compensation Act, (ii) the Federal Unemployment Tax Act, 
and (iii) the Agreement, the validity of which Agreement is challen- 
ged by Appellants, it is an absolute certainty that the tax credits of 
Appellants shall be reduced. 

Appellants do not deny that conceivably Congress could in futuro 
enact new, now nonexistent, legislation, which could make it certain 
that "the tax will (n)ever be assessed against appellants." ! 

But we must deal with realisms, and not speculative conjectures. 
Beyond any question, in the present posture of the case, only: an Act 
of Congress can relieve Appellants of their liability. Appellees so 
concede (Appellees' Br., pp. 10-12). 

If, as held by this Court, a party has no standing to sue: and is 
not entitled to relief under any state of facts which could be proved, 
simply because Congress could conceivably enact some new legislation 
in futuro, then there exists, in our humble opinion, no instance in 
which any party is entitled to injunctive relief. Cf. Society of Sisters, 
etc. v. Pierce, Governor of Oregon, et al.,D.C.D., 1924, 296 F, 928, 934, 
affirmed 268 U.S. 510, 45 S. Ct. 571, 69 L. Ed. 1070, recited on page 
16 of our Reply Brief. 
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2. "Congress recognized that repayment prior to 1963 
could be effected by the states in various ways, in- 
cluding the transfer to the Treasury of funds in the 
states’ unemployment trust funds." 


This Court held in its opinion that Appellants have no standing to 
sue since: 
"repayment prior to 1963 could be effected by the 

states in various ways, including the transfer to 

the Treasury of funds in the states’ unemployment 

trust funds." 
Certain it is that none of the Appellees have any power or authority 
whatsoever to effectuate such "repayment. . . in various ways."" No 
such contention is even remotely advanced by Appellees. In fact, the 
District Unemployment Compensation Act definitively prescribes ex- 
plicitly the ambit of power of the Board. 


The crux of this Court's opinion is that, since it is conceivable 
Congress "could" enact some legislation to effect "repayment. .. in 
various ways", Appellants have no standing to maintain their suit. Such 
holding is contrary to established law. See Appellants' Reply Brief, 


pp. 8-16. In the Society of Sisters case, supra, 296 F. at 934, it is 


clearly said: 


"Nor is it an answer to the dilemma that the act 
may be repealed before it becomes operative or 
that ample opportunity is afforded for . . . the 
Legislature to amend it, so as to present a rad- 
ically different question from that now involved. 
In all probability, its provisions will remain as 
they now are until they become operative and the 
damage is done, for it is not usual to amend or 
repeal statutes, at least until their effect has 
been tested.” 


Since Congress would either have to repeal the Temporary Unem- 
ployment Compensation Act (a "could-be" speculation advanced by the 


Appellees in their Brief), or amend it so as to present a radically dif- 


ferent question from that now involved, or enact new legislation to 
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absolve Appellants from their inexorable liability under the present 
posture of the case, it would appear manifest that this Court's decision 
is in direct contravention of the Society of Sisters case, supra. The 
present decision of this Court places upon parties seeking injunctive 
relief the onus of dealing with nonexistent speculatives which might 
fortuitously arise in futuro. Such is not permissible. , 


This Court then speaks of a could-be "transfer to the Treasury 
of funds in the states’ unemployment trust funds.” This point was fully 
covered at pages 31-36 of our main Brief. In Pennsylvania State Cham- 
ber of Commerce, et al. v. Torquato, 1956, 386 Pa. 306, 125 A. 2d 755, 
759, 760, cert. den., sub. nom., Bowman, et al. v. Pennsylvania State 
Chamber of Commerce, et al., 352 U.S. 1024, 77 S. Ct. 589, 1 L.Ed. 2d 
596, it is clearly held: : 

", . . all plaintiffs who contribute to the 
Unemployment Compensation Fund have a pro- 
perty right therein which is entitled to protec- 
tion, and for this reason and because they are 


taxpayers, have a status to maintain this suit. 
[ Citing authorities] . . ."" (emphasis supplied) 


See also all cases cited on pp. 31-34 of our main Brief. 


This basis for the Court's affirmance is clearly untenable: 


First, it is manifest that it would take an express Act of Congress 
to effectuate such a "transfer." ! 


Second, the opinion of the Court implies that the Board and/or 
District of Columbia has the power to effectuate such a "transfer" of 
funds, which is plainly wrong. | 


Third, even if this Court's opinion be construed as a judicial 
legislation empowering such a "transfer" of funds, notwithstanding the 
District Act, the effect of the Court's decision is a holding that Appel- 
lants "who contribute to the Unemployment Compensation Fund" have 
no property right therein which is entitled to protection, for this Court 
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has held that Appellants can not maintain their action until 1964. 


Fourth, assuming, arguendo, that the Board and/or District of 


Columbia, by judicial fiat possesses the power, without Congressional 
enactment, to divert unemployment compensation funds from the Dis- 
trict Unemployment Fund, the result of the Court's opinion is that 
Appellants have no standing to challenge such illegal diversion of the 
funds, which diversion, of necessity, is occasioned by the ultra vires 
agreement complained of. 


3. "And if it should be, an adequate remedy at law will 
then be available to those who have standing to in- 
voke it." 


It is without dispute that commencing in 1964 and continuing for 
a number of years thereafter, there would be a multiplicity of suits by 
approximately 8, 000 District employers, and possibly a multiplicity of 
suits, as between the same parties, involving the successive years after 
1964, in all of which there would be involved the same facts and the 


same law. In Equitable Life Assur. Soc. of the United States v. Wert, 
8 Cir., 1939, 102 F.2d 10, 14, the Court states: 


"An inadequacy of legal remedy exists where one is 
bound to litigate a multiplicity of suits having a 
community of facts and issues. Hale v. Allinson, 
188 U.S. 56, 71,23 S.Ct. 244, 47 L. Ed. 380; Di- 
Giovanni v. Camden Fire Ins. Ass'n., 296 U.S. 64, 
70,56 S.Ct.1, 80 L. Ed. 47. In the case last 

cited, the Supreme Court said (page 70 of 296 U.S., 
56 S. Ct. page 4): ‘Avoidance of the burden of nu- 
merous suits at law between the same or different 
parties where the issues are substantially the 
same is a recognized ground for equitable relief 

in the federal courts. . . [citing authorities]... ." 


And in Royal Trust Company of Montreal v. Gardiner, and Tiffany 
v. Gardiner, 44 App. D.C. 570,576, this Court held: 
",. . .It thus appears that vexatious, need- 


less and unsatisfactory litigation is bound to en- 
sue unless relief is granted herein. The contro- 
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versy is one which, in its essence, appeals 
to a court of equity, for through the inter- 
position of that court a comprehensive and 
adequate decree may be entered covering 
the whole controversy, and a multiplicity of 
Suits thereby avoided. Such conditions jus- 
tify the jurisdiction of equity. [ Citing 
authorities] .... 


See also pp. 17-18 of our Reply Brief, and pp. 37-41 and 46-41 of our 
Main Brief. 


Further, in its opinion this Court stated that: 


“The employers’ central grievance is that 
they may, commencing in 1963, incur a tax 
liability as a result of the payments made pursuant 
to the allegedly invalid agreement between the : 
Secretary and the District Unemployment Compen-' 
sation Board." 1 | 


Dealing with the case in its present posture, as we must, and not 
from the standpoint of some hypothetical in futuro speculative, by opera- 
tion of the Agreement, the tax liabilities of Appellants are accruing daily 
at an alarming rate.2_ As stated in the Society of Sisters case, by the 
Supreme Court, 268 U.S. at 536, 45S. Ct. at 574: : 

“The suits were not premature. The injury | 

to appellees was present and very real, nota 

mere possibility in the remote future. ... 

Prevention of impending injury by unlawful action 

is a well recognized function of the courts of 

equi 
See cases cited on pp. 6 to 16 of our Reply Brief. See also, Davenport 
v. Kleinschmidt, 6 Mont. 502, 13 P. 249, appeal dismissed 145 U.S. 644, 
12S. Ct. 983, 36 L. Ed. 859, cited on pp. 12 and 13 of our Reply Brief, 
which holds, inter alia: | 


| 
1 the central grievances of Appellants are clearly set forth in the Gcompralat 
(J.A. 3-8). See also p. 2 of our main Brief. 


‘ For purposes of the Motion to Dismiss, all material allegations Lagat be taken 
as true; in fact, no allegation has ever been denied by Appellees; further, no 
Answer has ever been filed. 
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"It is readily seen. . . That as soon as ‘the 
works hereby contemplated have been in actual 
operation for one entire month, and have been ac- 
cepted’, 'the mayor and city clerk . . . are here- 


by required, without further provision, to draw 
warrants on the above funds for the above amounts 


- - « The time when the city is ‘threatening to pay 
for the water’ will never come in the future; it has 
already arrived; itis here. The danger is im- 
minent." 

Sec. 104(a) of the Temporary Unemployment Compensation Act is 
manifoldly clear as to the "restoration" by Appellants of "the amounts of 
temporary unemployment compensation paid. . . under this Act. . ., 
the amount of costs incurred in the administration of this Act with respect 
to the State, and the amount estimated by the Secretary of Labor as the 
State’s proportionate share of other costs incurred in the administration 
of this Act." These liabilities have been incurred and are now being 
incurred day by day in an ever increasing amount. If anything, the 
central grievance of Appellants is that they have been incurring and are 
now, day by day, incurring tax liabilities as a result of payments made 
pursuant to the invalid agreement entered into by the Board. Assuredly, 
this liability will not be incurred sometime in the remote future -- it. is 
being incurred at this very moment. 


Surely justice demands that Appellants and others in like circum- 
stances are entitled to a determination now as to the daily accruing 
liabilities which are the direct result of the Board's ultra vires and 
illegal action. 


CONCLUSION 


It is most respectfully submitted that, since the Court was appar- 
ently under the erroneous impression that an adequate remedy at law ex- 
isted, and that in the present posture of the case there existed power and 
authority to effect “repayment. . . in various ways," so that "it is not 
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at all certain that the tax will ever be assessed against Appellants, * 
whereas it is undisputed in the existing posture of the case the tax will 
decidedly be assessed against Appellants, the petition for rehearing 
should be granted. In view of the public interest involved, as well as 
the large numbers of employers, it is respectfully submitted that the 
matter should be considered by this Court en banc. 


Respectfully submitted, 


JAMES M. EARNEST —_ 
a 1000 Woodward Building 
Washington 5, D. C. 


LEONARD J. CALHOUN 
411 Washington Building 
Washington 5, D.C. | 


| 


FRED M. VINSON, JR. 
505 Transportation Building 
Washington 6, D.C. 


Attorneys for Appellants 


Of Counsel: 


REASONER & DAVIS 
505 Transportation Building 
Washington 6, D. C. 
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CERTIFICATE OF GOOD FAITH 


This is to certify that the within Petition for Rehearing En Banc 
is presented in good faith in the belief that the Appellants have a valid 
basis for making the same. It is further certified that said Petition is 
not presented for the purpose of delay. 


JAMES M. EARNEST 
Attorney for Appellants 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing was delivered 
by hand, on this 27th day of March, 1959 to: George Cochran Doub, 
Assistant Attorney General, Department of Justice; Oliver Gasch, United 
States Attorney, United States Courthouse; Morton Hollander, Esq., 
Department of Justice; Seth H. Dubin, Esq., Department of Justice; 
Louis Mackall, Jr., Esq., District Unemployment Compensation Board, 
451 Pennsylvania Avenue, N. W., Washington 1, D. C., attorneys for 
Appellees. 





JAMES M. EARNEST 


Attorney for Appellants 
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PLEADINGS 
30 [Filed July 7, 1958] 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


Civil Action No. 1772-58 


Wasuincton Boarp or TRADE, 
1616 K Street, Northwest, 
Washington, D. C., 

Ecemctox Bumprxe Surety Co., 
657 A Street, S. E., 
Washington, D. C., 

MownaGHaNn-RanvELs, Lxc., 

1701 Eye Street, N. W., 
Washington, D. C., 

Care Buscunpy, Lxc., 

5031 Connecticut Avenue, N. W., 


Washington, D. C., and 
Hersert R. SwakTHOUT, 

101 Fleetwood Terrace, 

Silver Spring, Maryland, 


Plaintiffs, 
Vv. 


Rosert EB. McLavcs1rs, 
9355 Ashmead Place, N. W., 
Washington, D. C., 
Davi B. Karrick, 
9438 Belmont Road, 
Washington, D. C., 
Cot. A. C. WELLING, 
4629 Rockwood Parkway, 
Washington, D. C., 
Crement F’. PRELLER, 
1745 K Street, N. W., 
Washington, D. C., and 





Tuomas W. BraxwaNy, 
Westchester Apartments, 
Washington, D. C., 
as Members of the District of Columbia 
Unemployment Compensation Board, and 


James Pavt Mrrcwe1, Secretary of Labor, 
ij Department of Labor Building, 
Washington, D. C., 
Defendants. 


———_______— 


Complaint 
For Injunctive Relief 


1. This action arises under the District of Columbia Un- 
employment Compensation Act (Chapter 3 of Title 46 of 
the District of Columbia Code, 1951 Ed.), The Federal 
Unemployment Tax Act (Chapter 23 of Subtitle C of the 

Internal Revenue Code of 1954), and the Temporary 
31 Unemployment Compensation Act of 1958 (Public 

441 - 95th Cong., 72 Stat. 171). Jurisdiction of this 
Court is based upon Section 306 of Title IT of the District 
of Columbia Code (1951 Ed.) and upon the general equity 
powers of the court. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of three thousand 
dollars ($3,000). All parties are residents of, or are to be 
found within, the District of Columbia and the action is 
brought against defendants in their representative capac- 
ity as members of the District Unemployment Compensa- 
tion Board. 


2. The Plaintiff, Washington Board of Trade, Inc., is 
incorporated under Chapter 3 of Title 29 of the District of 
Columbia Code (1951 Ed.), its principal place of business 
is at 1616 K Street, Northwest, in the City of Washington, 
D. C., and its membership consists of some 2,440 individ- 
uals and 4,160 firms. 


{i 
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Each of the other corporate plaintiffs have principal 
places of business in the City of Washington, D. C., and 
those which are foreign corporations are duly authorized 
to do business in the District of Columbia, namely : 

The plaintiff Eckington Building Supply Co. is a corpo- 
ration incorporated under the laws of Delaware, and its 
principal place of business is 657 A Street S. E. 

The plaintiff Monaghan-Randels, Inc, is a corporation 
incorporated under the laws of the District of Columbia, 
and its principal place of business is 1708 Eye Street, N. W. 

The plaintiff Cafe Burgundy, Inc. is a corporation incor- 
porated under the laws of Maryland, and its principal 
place of business is 5031 Connecticut Avente. 

The plaintiff Herbert R. Swarthout is an individual, 
doing business as Georgetown Floorcoverings at 1417 28th 
Street, N. W. 


3. The plaintiffs bring this action on behalf of them- 
selves, and on behalf of members of the Washington Board 
of Trade, of whom they are broadly representative. The 
plaintiffs and others on behalf of which this action is 
brought are employers in the District of Columbia subject 
to the taxes imposed by the District of Columbia Unem- 

ployment Compensation Act and the District of Co- 
32  lambia taxes on real and personal property and 

certain other District of Columbia taxes, and are 
each likewise subject to the taxes imposed by the Federal 
Unemployment Tax Act, and to the tax credit provisions 
under Section 3302(c) thereof, as modified by the provi- 
sions of Section 104 of the Temporary Unemployment 
Compensation Act of 1958. Plaintiffs are broadly repre- 
sentative of a large group who are affected by the matters 
set forth in this complaint and it is impractical to bring 
them all before the court. 


4. The defendants Robert E. McLaughlin, David B. Kar- 
rick, Colonel A. C. Welling, Clement F. Preller, and Thomas 
W. Brahany are each a member of, and constitute all the 
members of, the District Unemployment Compensation 
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Board, hereinafter referred to as the Board, which admin- 
isters the District of Columbia Unemployment Compensa- 
tion Act and has a place of business in the District of 
Columbia. Defendant James Paul Mitchell is the Secretary 
of Labor and is named solely as a party ef possible 
interest. 

5. On or about June 17, 1958 the Beard, by a majority 
vote, determined that additional unemployment benefits 
would be paid to certain recipients after exhaustion of 
their benefits under the District of Columbma law, and to 
that end on said date entered into am agreement with the 
United States Secretary of Labor under which funds ap- 
propriated pursuant to the Temporary Unemployment 
Compensation Act of 1958 would be made available for 
such purpose. A copy of this agreement is attached to this 
complaint as Exhibit A. Pursuant to this agreement, the 
Board has received some $430,000 and, on information and 
bekef, expects to spend some 65% or more thereby by Octo- 
ber 1, 1958 in paying extended benefits to the recipients 
aforesaid, and under such agreement expects to obtain 
further large sums for snch purpose, which may amount 
in the aggregate to several millions of dollars. On informa- 
tion and belief only a small amount has so far been paid 
out for the purpose aforesaid, but unless restrained by 
this Court, large sums will be so paid out in the immediate 
future and thereafter with respect to unemployment occur- 
ring before April 1, 1959. Amounts so expended, under the 
terms of Section 104({a) of the Temporary Unemployment 
Compensation Act of 1958, must be restored to the United 
States Treasury by progressively higher taxes imposed on 
plaintiffs and other District employers of four or more, or 
otherwise, to the irreparable injury of plaintiffs, and such 

other taxpayers. 
33 6, The Temporary Unemployment Compensation 
Act of 1958, pursuant to which an appropriation has 
been made from which the $430,000 aforesaid was paid to 
the Board, authorizes the Secretary of Labor to enter into 
agreements with “s ” (defined to include the District 
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of Columbia, Alaska and Hawaii) or with the agency 
administering the Unemployment Compensation law of 
such state under which federal funds are advanced and 
benefits paid. Such act likewise provides for repayment of 
such funds as hereinafter set forth. State participation is 
not required but is a matter for state determination. No 
advances are made nor are benefits paid unemployed who 
have exhausted their benefit rights under state law unless 
the state agency executes an agreement with respect to 
making such payments. 

Funds received under an agreement and used to extend 
benefits of persons who have exhausted their benefits under 
the state’s law and to pay costs of administration are not 
free grants, but under such act must be restored to the 
Treasury of the United States, along with such additional 
amount as the Secretary of Labor assesses as the state’s 
proportionate share of his expenses, as provided by such 
act under section 104(a), with the heading “repayment.” 
This section assesses additional amounts of tax under the 
Federal Unemployment Tax Act on employers subject 
thereto, with respect to employment in the state where the 
additional benefits have been paid, for each year commenc- 
ing January 1, 1963 until the amounts so paid and the 
administrative expenses are liquidated by the proceeds 
of such tax or are otherwise liquidated. Plaintiffs and all 
other similar employers in the District, under the terms 
of such act, are made subject to such additional taxes by 
virtue of, and in aggregate depending on, the payment of 
such additional benefits in the District of Columbia and 
the administrative costs attributable thereto. 

7. Under the terms of the attached agreement, payments 
are made to unemployed persons who have exhausted their 
benefits under the District of Columbia law without regard 
to whether their employer has four or more employees and 
is subject to the Federal Unemployment Tax Act or has 
fewer employees and thus is not subject to such act. There 
are in the District of Columbia some 9,700 employers with 
an average employment of some 1.8 employees each who 





7 


are covered by the District of Columbia Unemployment 
Compensation Act, but none of whom are subject to the 
Federal Unemployment Tax Act. Thus the additional tax 
burden imposed on employers of four or more employees 

by the provisions of the Temporary Unemployment 
34 Act of 1958 as applied to employers in the District 

of Columbia is particularly burdensome and inequi- 
table. 

8. The Board is without authority to elect for the Dis- 
trict of Columbia that it will pay supplemental benefits to 
persons who have exhausted their benefits under the Dis- 
trict of Columbia Unemployment Compensation Act or to 
take any other action with respect to such payments which 
will impose the costs thereof on plaintiffs and other em- 
ployers of four or more in the District of Columbia and 
plaintiffs and other similarly situated employers have no 
presently effective legal remedy in the premises other than 
an order of this Court restraining the Board from further 
making such payments. 

9, Plaintiffs and other members of the Washington 
Board of Trade will suffer irreparable injury and will be 
deprived of their property without due process unless this 
Court issues a temporary order and, after hearing, a per- 
manent injunction restraining the said Board from further 
making such payments. 


Wuererore, the premises considered plaintiffs pray: 


1. That this honorable Court issue a permanent injunc- 
tion restraining and enjoining the defendants constituting 
the said Board, their agents, employees and servants from 
making any farther payment of any amounts of temporary 
unemployment compensation which, pursuant to Sec. 104(a) 
of the Temporary Unemployment Compensation Act of 
1958 must be restored to the Treasury through specified 
future increases in the effective rate of the Federal Un- 
employment Tax Act on plaintiffs and other employers 
of four or more employees in the District of Columbia until 
thereby or otherwise repaid; 
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2. That pending a hearing on the merits of this case, this 
Court issue a preliminary injunction restraining and en- 
joining the said defendants, their agents, employees and 
servants from making any further payment of any amounts 
of temporary unemployment compensation which, pursuant 
to See. 104(a) of the Temporary Unemployment Compen- 
sation Act of 1958 must be restored to the Treasury 
through specified future increases in the effective rate of 
the Federal Unemployment Tax Act on plaintiffs and other 
employers of four or more employees in the District of 
Columbia until thereby or otherwise repaid; 

3. That pending a hearing upon the preliminary injunc- 
tion and notice of the same, as required by law, that a 
temporary restraining order be issued, without notice, 

restraining and enjoining said defendants, their 
35 agents, employees and servants from making any 

further payment of any amounts of temporary un- 
employment compensation which, pursuant to Sec. 104(a) 
of the Temporary Unemployment Compensation Act of 
1958 must be restored to the Treasury through increases 
in the effective rate of the Federal Unemployment Tax 
Act on plaintiffs and other employers with four or more 
employees in the District of Columbia until thereby or 
otherwise repaid. 

4. That it be ordered, adjudged and decreed after full 
hearing on the merits, that the actions of defendants here- 
in complained of were taken without warrant in law and 
deprive plaintiffs of their property without due process 
of law. 

(s) Leonarp J. Catnoun 
- 411 Washington Bldg. 

Of Counsel: Washington, D. C. 
REASONER AND Davis Attorney for Plaintiffs 
505 Transportation Building 
Washington, D. C. 

Attorney for Plaintiff 

Washington Board of Trade 
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Exhibit A 
To Complaint 


AGREEMENT 
BETWEEN 


AND 


THe Secretary or Lasor, 
Unstrep States DepaRTMENT oF LaBor 


The Secretary of Labor, United States Department of 
Labor, hereinafter referred to as the Secretary, and the 
District Unemployment Compensation Board, hereinafter 
referred to as the Agency, in order to carry out the provi- 
sions of the Temporary Unemployment Compensation Act 
of 1958 (Public Law 441, 85th Congress), hereinafter re- 
ferred to as the Act, hereby agree as follows: 


L The Agency will act as agent of the United States for 
the purpose of making payments of temporary unemploy- 
ment compensation under the Act and will cooperate with 
the Secretary and with other State agencies in making 
such payments. 


Il. The Agency will pay temporary unemployment com- 
pensation for weeks of unemployment beginning on or 
after June 19, 1958, to individuals who, after June 30, 1957, 
have exhausted all rights under (1) the unemployment 
compensation law of a State; (2) title XV of the Social 
Security Act; (3) title IV of the Veterans’ Readjustment 
Assistance Act of 1952. Temporary unemployment com- 
pensation shall not be paid for weeks of unemployment 
beginning on or after April 1, 1959. 


IL The Agency will determine entitlement to compen- 
sation in accordance with the Act and such determination 
will be subject to review in the same manner and to the 
same extent as determinations under the State unemploy- 
ment compensation law except that, with respect to indi- 
viduals who exhausted their rights under title XV of the 
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Social Security Act, the provisions of said title XV with 
respect to finality of the findings made by Federal agencies 
shall be applicable. 


IV. The Agency in the exercise of the authority and the 
functioning herein provided, will abide by and conform to 
the provisions of the Act and the rules and regulations 
adopted thereunder. 


VI. The Agency will furnish to the Secretary such infor- 
mation as he may find necessary in carrying out the provi- 
sions of the Act. 
37 VIL The Agency will make all of its records per- 
taining to the administration of the Act available 
for inspection, examination, and audit by such Federal 
officers or employees as the Secretary may designate. 


VIIL. There shall be paid, from time to time, to the Dis- 
trict of Columbia, either by advance or reimbursement in 
accordance with arrangements between the Agency and the 
Secretary, such sums as the Secretary finds are necessary 
with respect to such State for the payment of temporary 
unemployment compensation and administrative costs. 
Administrative costs include such expenses as may be in- 
curred by the Agency in the performance of services for 
another State in the administration of the Act. 


IX. The Agency will use all money paid to the State 
under the Act solely for the purposes for which it is paid; 
and any money not so used will be returned to the United 
States Treasury when requested by the Secretary (a) after 
a finding by him that the funds are not needed for such 
purpose, or that funds paid to the State under the Act 
have been used for a purpose other than for which they 
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were paid, or (b) on suspension or termination of the 
agreement. 

X. The Agency, its officials, and employees will exercise 
due care in the payment of temporary unemployment com- 
pensation under the Act and will take such action, in 
accordance with applicable regulations adopted under the 
Act, as may reasonably be necessary to recover for the 
account of the United States erroneous payments of money 
paid to the State for temporary unemployment compensa- 
tion under the Act. The State will be liable for such erro- 
neous payments only if there has been gross negligence, 
fraud, or failure to take appropriate recovery action, in 
accordance with such regulations. 


XL The Agency will assure that Federal funds made 
available to the State in connection with the Act will be 
adequately protected by bonding arrangements approved 
by the Secretary. 


XIL This agreement may be amended by mutual con- 
sent. It may be suspended or terminated by the Agency 
on 30 days’ notice, or by the Secretary for cause after a 
reasonable opportunity to the Agency for hearing. If the 
agreement is suspended or terminated, the Agency will 
process and pay claims for compensation for all weeks 
of unemployment which begin prior to the date of suspen- 
sion or termination. 


(s) C. A. Warton 
Director 
June 17, 1958 District Unemployment 
Compensation Board 


Title 
(s) James T. MrrcHeLu 
Secretary of Labor 


June 17, 1958 United States Department 
of Labor 





12 


38 [Filed July 7, 1958] 
Temporary Restraining Order 


This cause came on for hearing on July ...., 1958, on 
plaintiffs’ motion for a temporary restraining order and 
upon consideration thereof, and the verified complaint and 
affidavits therewith, the Court finds (a) That immediate 
and irreparable injury, loss and damage will result to the 
plaintiffs and will increase each day the defendants con- 
stituting the District Unemployment Compensation Board 
continue making payments of temporary unemployment 
compensation which, pursuant to Section 104(a) of the 
Temporary Unemployment Compensation Act of 1958, 
must be restored to the Treasury through increases in the 
effective rate of the Federal Unemployment Tax Act on 
plaintiffs and other employers subject thereto in the Dis- 
trict of Columbia; (b) that there is no evidence of such 
emergency as to preclude a temporary delay in making 
such payments; (c) that granting a temporary restraining 
order will prevent any otherwise resulting increase in 
plaintiffs’ liability under the Temporary Unemployment 
Compensation Act of 1958 for restoring amounts which 
otherwise would be paid out pending notice and hearing 
on plaintiffs’ motion for a temporary injunction; (d) that 
the granting of this temporary restraining order will not 
irreparably injure defendants, and that unless this tem- 
porary restraining order issues, any order or judgment 
which this court may later make on plaintiffs’ application 
for temporary and permanent injunctions will be ineffec- 
tive with respect to any such payments already then made 
and consequently would not restore the losses they would 
suffer if this temporary restraining order were denied; 
and the Court after due consideration and upon balancing 
of the conflicting interests and equities herein, being of 
the opinion that there is a reasonable possibility plaintiffs 
may ultimately sueceed and prevail herein, and that 
plaintiffs are en itled to a temporary restraining order, 
++ is ordered that said defendants, their agents, em- 





39 ployees and servants be, and hereby are enjoined 
from making any further payment of any amounts 

of temporary unemployment compensation which, pursuant 
to Section 104(a) of the Temporary Unemployment Com- 
pensation Act of 1958 must be restored to the Treasury 
through increases in effective rates of the Federal Unem- 
ployment Tax Act on plaintiffs and other employers of 
four or more employees in the District of Columbia: 

Provided, That this order shall only become effective by 
the plaintiffs’ executing and filing herein the usual bond 
or undertaking in the amount of ........c.sccsssssesceeeee Dollars 
($. ) with surety to be approved by the Court, 
and conditioned to pay such costs and damages as may be 
incurred or suffered by any party to this action who may 
be found to have been wrongfully restrained thereby, and 

Provided further, That this order shall expire on July 
---» 1958, unless within said time it shall be extended for 
good cause shown for a like period, and it is further 

Ordered and Adjudged, That the matter of the issuance 
of a preliminary injunction herein be set for hearing before 
a Motions Judge of this Court on July wey 1958, at .... 
o’clock, .... M., provided, a copy of this order is served on 
the above defendants on or before , 1958, or 
such service is waived by their attorney. 


Undertaking for $. approved and filed ............ - 
1958. 


Deputy Clerk 
July 7, 1958 
Denied 
Alexander Holtzoff 
J. 
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Motion for Preliminary Injunction 


Come now the plaintiffs by their attorneys of 

49 record and move the Court for a preliminary in- 
junction restraining and enjoining the defendants 
constituting the District Unemployment Compensation 
Board, hereinafter called the Board, their agents, em- 
ployees, and servants from making any further payment 
of any amounts of temporary unemployment compensa- 
tion which, pursuant to Sec. 104(a) of the Temporary 


stored to the Treasury 

in effective rate of the Federal 

on plaintiffs and other employers of four or more em- 
ployees in the District of Columbia until thereby or other- 
wise repaid, and for grounds therefor show: 


1. That plaintiffs and others on whose behalf this action 
is brought have four or more employees in the District of 
Columbia and are taxed under the Federal Unemployment 
Tax Act, and pursuant to Section 104(a) of the Temporary 
Unemployment Compensation Act are subject to special 
additional taxes specified therein to the extent required 
to restore to the United States Treasury all funds advanced 
pursuant to such Act and used to pay benefits to certain 
persons who have exhausted their unemployment benefit 
rights under the District of Columbia Unemployment Com- 
pensation Act. 


-2 That the Board, on or about June 17, 1958, by a ma- 
jority vote determined that benefits would be paid to the 
persons referred to in the preceeding paragraph, the date 
of exhaustion which would determine their eligibility, and 
certain other matters, and to carry out such decisions on 
said date entered into an agreement with the Secretary 
of Labor under which funds appropriated pursuant to 
the Temporary Unemployment Compensation Act of 1958 
have been advanced to such Board in the amount of some 
$430,000 and a major part thereof and large addi- 
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41 _ tional advances, to the possible aggregate of many 

millions of dollars, are to be used to pay unemploy- 
ment benefits to the persons above mentioned, unless such 
action is enjoined by this Court. On information and 
belief only relatively small amounts have been paid, but 
that many thousands of dollars per week will hereafter be 
paid, unless payment is restrained by this Honorable Court. 
A copy of said agreement is attached as Exhibit A to this 
motion. 


3. The Temporary Unemployment Compensation Act 
of 1958, pursuant to which ‘an appropriation has been 
made from which the $430,000 aforesaid was paid to the 
Board, authorizes the Secretary of Labor to enter into 
agreements with “states’’ (defined to include the District 
of Columbia, Alaska and Hawaii) or with the agency 
administering the Unemployment Compensation law of 
such state under which federal funds are advanced and 
benefits paid. Such act likewise provides for repayment 
of such funds as hereinafter set forth. State participation 
is not required but is a matter for state determination. 
No advances are made nor are benefits paid unemployed 
who have exhausted their benefit rights under state law 
unless the state agency executes an agreement with respect 
to making such payments. 

Funds received under an agreement and used to extend 
benefits of persons who have exhausted their benefits under 
the state’s law and to pay cost of administration are not 
free grants, but under such act must be restored to the 
Treasury of the United States, along with such additional 
amount as the Secretary of Labor assesses as the state’s 
proportionate share of his expenses, as provided by such 
act under section 104(a), with the heading “‘repayment.” 
This section assesses additional amounts of tax under the 
Federal Unemployment Tax Act on employers subject 
thereto, with respect to employment in the state where the 
additional benefits have been paid, for each year com- 
mencing January 1, 1963 until the amounts so paid and 
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the administrative expenses are liquidated by the proceeds 
of such tax or are otherwise liquidated. Plaintiffs and all 
other similar employers in the District, under the terms of 
such act, are made subject to such additional taxes by 
virtue of, and in aggregate depending on, the payment of 
such additional benefits in the District of Columbia and 
the administrative costs attributable thereto. 


4, Under the terms of the attached agreement, 

42 payments are made to unemployed persons who 
have exhausted their benefits under the District of 
Columbia law without regard to whether their employer 
has four or more employees and is subject to the Federal 
CTnemployment Tax Act or has fewer employees and thus 
is not subject to such act. There are in the District of 
Columbia some 9,700 employers with an employment of 
some 1.8 employees each who are covered by the District 
of Columbia Unemployment Compensation Act, but none 
of whom are subject to the Federal Unemployment Tax 


Act. Thus the additional tax burden imposed on employ- 
ers of four or more employees by the provisions of the 
Temporary Unemployment Act of 1958 as applied to. em- 
ployers in the District of Columbia is particularly burden- 
some and inequitable. 


5. The Board is without authority to elect for the Dis- 
trict of Columbia that it will pay supplemental benefits 
to persons who have exhausted their benefits under the 
District of Columbia Unemployment Compensation Act or 
to take any other action with respect to such payments 
which will impose the costs thereof on plaintiffs and 
other employers of four or more in the District of Columbia 
and plaintiffs and others similarly situated have no pres- 
ently effective legal remedy in the premises other than 
an order of this Court restraining the Board from further 
making such payments. 

6. That only a temporary delay in payment would result 
in the event the preliminary injunction here prayed for is 
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granted in the event no permanent injunction is granted, 
put unless the preliminary injunction is granted, many 
thousands of dollars will be paid out for benefits to indi- 
viduals who have exhausted their benefits under the Dis- 
trict of Columbia Unemployment Compensation law and 
large administrative expenses incurred prior to such. per- 
manent injunction, and the plaintiffs herein, and other 
taxpayers in like situation will suffer serious and irrepar- 
able injury and will be deprived of their property without 
due process of law. 


(s) Lzonarp J. CatHoun 
411 Washington Bidg. 
Washington, D. C. 
REaSONER AND Davis 
By: 
(s) Frep M. Vuxson, Jz. 
505 Transportation Building 
Washington, D. C. 


Attorneys for Plaintiffs. 


44 Affidavit of William H. Press 
In Support of Motion for Preliminary Injunction 
Drsteict or CoLUMBIA, 8S: 


I, Wuium H. Press, being first duly sworn on oath 
depose and say that I am the Executive President of an 
incorporated plaintiff, the Washington Board of Trade, 
in the above-entitled action. Said plaintiff has and ex- 
pects to continue to have in the foreseeable future such 
number of employees as subjects it to the provisions of 
the Federal Unemployment Compensation Tax Act, and 
said plantiff has.a substantial payroll and pays very sub- 
stantial amounts of taxes under said act. Affiant is, in gen- 
eral, familiar with the business operations of the other 
plaintiffs hereunder and, on information and belief, they 
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likewise have substantial payrolls and pay and will con- 
tinue to pay substantial taxes under said Act, and that 
unless an injunction is issued restraining payment of bene- 
fits to persons who have exhausted their benefits under the 
District of Columbia Unemployment Compensation law, 
plaintiffs’ taxes will be greatly increased pursuant to the 
provisions of Sec. 104(a) of the Temporary Unemploy- 
ment Act until fands so expended are fally restored to the 
Treasury of the United States. 

On information and belief, there are in the District of 
Columbia some 9,700 employers whose employees are COov- 
ered under the District of Columbia Unemployment Com- 
pensation Act, but who are not required to pay taxes under 
the Federal Unemployment Compensation Tax Act. Affiant 
would point out that plaintiffs and other employers in the 
District of Columbia with four or more employees are 
subject to the Federal Unemployment Tax Act and, ac- 
cordingly, under the provisions of the temporary Unem- 
ployment Compensation Act of 1958 will be required to pay 
additional taxes greatly in excess of the present rate in 
order to repay the cost of benefits which may be paid to 
persons who have exhausted their benefit rights under 
the Federal Act, including those whose employers do not 

make and would not be required to make any con- 
45 tributions under the Federal Unemployment Com- 

pensation Tax Act. Affiant further states, on 
information and belief, that the District Unemployment 
Compensation Board, while it has so far paid out only 2 
relatively small amount of such benefits, expects to pay out 
many thousands of dollars per day in this present week, 
and each succeeding week, with respect to unemployment 
oceurring prior to April 1, 1959. Affiant further states, on 
information and belief, that involuntary unemployment 
in the District even at this time is at a much lower level 
than is unemployment in the average state even at times 
when employment is highest. 

Affiant further states and verily believes that the serious 
burden of extra taxes imposed under Section 104 (a) if 
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such temporary injunction is not issued would tend to 
seriously discourage substantial employers from other 
states from coming into the District, and to encourage 
substantial employers in the District to remove to states 
like Virginia to escape such extra taxes. 

Affiant further states and verily believes that the de- 
fendants in this cause acted without authority in causing 
the payments aforesaid to be made in the District of 
Columbia. 

Affiant further states that he is informed and verily 
believes that plaintiff, Washington Board of Trade and 
the other plaintiffs herein and other employers similarly 
situated will be substantially and irreparably damaged 
unless a temporary injunction is granted, preventing fur- 
ther payments of benefits to employees who have ex- 
hausted their rights to unemployment compensation under 
the District of Columbia law. 


(s) Wut H. Press 


Svusscrizep and sworn to before me this 7th day of 
July, 1958. 


(SEAL) (s) Hanger E. Marspen 
Notary Public, D. C. 


My Commission Expires 
Dec. 14, 1962 


[Filed July 10, 1958] 


46 Motion of Defendant Mitchell, Secretary 
of Labor, to Dismiss Complaint : 


Defendant James P. Mitchell, Secretary of Labor, moves 
the Court to dismiss the complaint on the ground that it 
fails to state a claim upon which relief can be granted. 

In support of this motion, the Court respectfully referred 
to the Memorandum of Defendant Mitchell, Secretary of 
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Labor, in Opposition to Plaintiffs’ Motion for a Preliminary 
Injunction. 
(s) Gzozcz C. Dovs 
Assistant Attorney General 


(s) D. B. MacGunvzas 
Attorney, Department of Justice 


Of Counsel: 


Sruaet RorHMan 
Solicitor of Labor 


Avsert D. MIsLER 
Assistant Solicitor of Labor 


47 [Filed July 11, 1958] 


Motion of Defendants, Constituting District Unemployment 
Compensation Board, to Dismiss Complaint 


Come now the Defendants, Robert E. McLaughlin, David 
B. Kerrick, Col. A. C. Welling, Clement F. Preller, and 
Thomas W. Brahany, constituting the District Unemploy- 
ment Compensation Board, by their attorneys and move to 
dismiss the Complaint for Injanctive Relief. For grounds 
of this motion they say: 

1. The complaint fails to state a claim upon which relief 
may be granted. 

2. The plaintiffs fail to show that they will suffer ir- 
reparable damage and that they do not have an adequate 
remedy at law. 

3. The plaintiffs do not have a jasticiable interest upon 
which to base their right to litigate. 
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4. The plaintiffs’ individual claims are below $3,000 and 
do not come within the jurisdiction of. this Court. 
(s) Lours Maocxarr, JE. 
(s) ArteN WEIL 
Attorneys for Defendants 
’ 451 Pennsylvania Avenue, N.W. 
Washington’1, D. C. 
District 7-7612 


[Filed July 11, 1958] 
Exhibit A 


Affidavit of C. A. Wharton in Support of Motion to 
Dismiss Complaint 


Distaict or CoLuMBIA, 83: 


I, C. A. Waaston, being first duly sworn, on oath, 
depose and say that I am the Director of the District 
Unemployment Compensation Board; that as such Director 
I am completely familiar with the taxable payrolls of all 
the plaintiffs under the District Unemployment Compensa- 
tion Act for the calendar year 1957, the latest complete 
year available; that the taxable payrolls under the District 
Compensation Act are the same as those under the Federal 
Unemployment Tax Act as the two laws were passed as 
part of a Federal-State program and were designed to 
complement each other; that a stady made by the District 
Unemployment: Compensation Board indicates that if ‘the 
money paid in temporary unemployment compensation 
benefits in the District of Columbia under Public Law 441, 
85th Congress and the administrative expenses chargeable 
thereunder is not returned to the Treasury of the United 
States prior to the calendar year 1963 that at the most 
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these plaintiffs’ rates under the Federal Unemployment” 
Tax Act might be increased for a period as long as two. 
years and in that event based upon these plaintiffs’ tax- 
able payrolls for the year 1957 the additional taxes of 
none of the plaintiffs would amount to $3,000; nor would 
they amount to $3,000 if in 1963 and 1964 these plaintiffs’ 
taxable payrolls were increased four times the amount 
of their taxable payrolls for the year 1957. 


(s) C. A. WHARTON 


Subscribed and sworn to before me this 10th day of July, 
1958. 
(s) Witmm V. WILKERSON 
Notary Public, D. C. 
My Commission Expires 
August 31, 1962 


[Filed July 11, 1958] 
Defendants’ Exhibit A 


Reorganization No. 1 
C. O. 302,853/11 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICES 
WASHINGTON 4, D.C. 12:01 A. M. 
July 1, 1952 


Pursuant to authority contained in Reorganization Plan 
No. 5 of 1952, it is hereby 


ORDERED THAT: : - 


All functions, duties, powers and authority vested in any 
officer, agency, or employee of the Government of the Dis- 
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trict of Columbia at the time of the taking effect of Reor- 
ganization Plan No. 5, of 1952, and which were trans- 
ferred to the Board of Commissioners of the District of 
Columbia by said Plan, are hereby delegated to, and shall, 
until otherwise ordered, continue to be vested in, such 
officer, agency or employee. 


F. Joserpa DonoHvE 
Berenarp L. Rosrsson 
Renan F. Camarier 
Commissioners of the District 
of Columbia 


Attest: 
(s) G. M. THoRNETT 
Secretary, Board of Commissioners, D. C. 


I hereby certify that the foregoing is a true and exact 
copy of Reorganization Order No. L. 
(s) G. M. THorverr 
Secretary 
Board of Commissioners, D. C. 


Defendants’ Exhibit B 


Reorganization Order No. 37 L.S. 2990-B 
G. F. 46-300 
C. O. 302, 853/14 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICES 
WASHINGTON 4, D.C. 
June 16, 1953 


Pursuant to the authority contained in Reorganization 
Plan No. 5 of 1952, it is hereby 


ORDERED: 


Parr I. Distaicr UnempLovment Compensation Boar: 
A. There is hereby established the District Unemployment 
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Compensation Board, under the direction and control of the “ 
Board of Commissioners, to be composed of the Commis- 
sioners of the District as members ex-officio, and one repre- 
sentative of employees and one representative of employers 
to be appointed by the Commissioners. Each such repre- 
sentative shall be a resident of the District and shall hold 
office for a term of three years from the date of appoint- 
ment; except that any representative appointed to fill a 
vacancy occurring prior to the expiration of a term for 
which his predecessor was appointed, shall be appointed 
only for the remainder of such term. 


B. The President of the Board of Commissioners of the 
District shall serve as Chairman of the said Board. 


C. The representatives of employers and employees 
serving as members of the present District Unemployment 
Compensation Board are hereby reappointed to the new 
Board and shall continue to serve for the terms of office 


as previously appointed. 


D. The District Unemployment Compensation Board 
shall have full authority over said Board and all fanctions 
and personnel assigned thereto including the power to re- 
delegate to other officials and employees of the District 
Unemployment Compensation Board such of the powers 
herein delegated as, in their judgment, may be warranted 
in the interests of efficiency and good administration. This 
authority shall be exercised in accordance with applicable 
laws, rules, and regulations. 


Parr Il. Oncanization anp Functions: A. There is 
established in the District Unemployment Compensation 
Board. the position of Executive Officer, and such other 
organizational components and positions with such duties 
and responsibilities as said Board may from time to time 
determine. ° : 
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B. The Executive Officer shall be appointed by said 
Board and sifall serve as Secretary, and shall act in the 
name of said Board in all matters specifically delegated by 
said Board, including the performance of functions pre- 
viously assigned to the Executive Officer of the existing 
District Unemployment Compensation Board. 


64 Parr IIL. Transrers to New Boarp: A. There are 

transferred to the District Unemployment Compen- 
sation Board all functions and positions, including the 
duties, powers, and authorities of all officers and employees 
assigned thereto, of the existing District rice eri 
Compensation Board. 


B. All positions, personnel, property, records, and un- 
expended balances of appropriation, allocations, and other 
funds available or to be made available relating to the 
functions and positions transferred are hereby transferred 
to the District Unemployment Compensation Board. 


Part IV. Asourrion or Existinc Boarp: The existing 
District Unemployment Compensation Board is abolished. 


Parr V. Repeay or Previous Orpers: All Commis- 
sioners’ Orders or parts of Commissioners’ Orders in con- 
flict with the provisions of this Order, are, to the extent of 
such conflict, hereby repealed. 


Parr VL Errective Date: This Order shall become 
effective on and after June 16, 1953. 


By order of the Board of Commissioners, D. C. 


(s) G. M. Troryetr 
Secretary to the Board 


Official copy furnished: 
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HEADS OF DEPARTMENTS 


Mr. Robert C. Albrook, Clerk of the 
Senate District Committee 

Mr. William H. McLeod, Clerk of the 
House District Committee 

Mr. Charles J. Zinn 
Law Revision Counsel 
House of Representatives 
Committee on the Judiciary 

Mr. H. T. Bail, G.A.O. (2) 

Citizens Advisory Council (12) 

I hereby Certify that the foregoing is a true and exact 
copy of Reorganization Order No. 37. 


(s) G. M. THornetT 
Secretary 
Board of Commissioners, D. C. 


—_—_—— 


65 [Filed July 11, 1958] 
Defendants’ Exhibit C 


The Board discussed Public Law 441, 85th Congress, 
which pertains to the payment of temporary unemploy- 
ment compensation to people who have exhausted their 
benefit rights. Commissioner McLaughlin, Mr. Preller, and 
Mr. Brahany voted for the measure; Commissioner Kar- 
rick and Col. Welling dissented. The Board authorized the 
Director to enter into an agreement with the Secretary 
of Labor to carry out the provisions of the Law. 

I hereby certify that the foregoing is a true and exact 
extract from the minutes of the meeting of the District 
Unemployment Compensation Board held June 17, 1958. 


(s) C. A. WHaBton 
Secretary 
Unemployment Compensation 
Board 
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66 [Filed July 11, 1958] 
Exhibit D 
Affidavit of C. A. Wharton 
Is Opprosrrion To Morion For PRELIMINARY Issuncrion 
Disreicr or CoLUMBIA, 85: 


I, C. A. Wanton, being first duly sworn, on oath, 
depose and say that I am the Director of the District Un- 
employment Compensation Board; that as such Director I 
am’ completely familiar with the taxable payrolls of all 
the plaintiffs under the District Unemployment Compensa- 
tion Act for the calendar year 1957, the latest complete 
year available; that the taxable payrolls under the Dis- 
trict Unemployment Compensation Act are the same as 
those under the Federal Unemployment Tax Act as the 
two laws were passed as part of a Federal-State program 
and were designed to complement each other; that a study 
made by the District Unemployment Compensation Board 
indicates that if the money paid in temporary unemploy- 
ment compensation benefits in the District of Columbia 
under Public Law 441, 85th Congress and the administra- 
tive expenses chargeable thereunder is not returned to 
the Treasury of the United States prior to the calendar 
year 1963 that at the most these plaintiffs’ rates under 
the Federal Unemployment Tax Act might be increased 
for a period as long as two years and in that event based 
upon these plaintiffs’ taxable payrolls for the year 1957 
the additional taxes of none of the plaintiffs would amount 
to $3,000; nor would they amount to $3,000 if in 1963 and 
1964 these plaintiffs’ taxable payrolls were increased four 
times the amount of their taxable payrolls for the year 
1957. : 

(s) C. A. WHarton 


Subscribed and sworn to before me this 10th day of 
July, 1958. 
(s) Wii1uam V. WILKERSON 
Notary Public, D. C. 
My Commission Expires 
August 31, 1962 
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67 Order 


This cause having come before the Court on plain- 
tiffs’ motion for a preliminary injunction and on defend- 
ants’ motions to dismiss the complaint; and it appearing 
that plaintiffs, as federal taxpayers, have no standing to 
challenge the legality of the payments of temporary un- 
employment compensation by the District of Columbia 
Unemployment Compensation Board; that if an additional 
federal unemployment tax should be imposed upon plain- 
tiffs they will have an adequate remedy at law to challenge 
the validity of such tax; and that since the District of 
Columbia Unemployment Compensation Board makes pay- 
ments of temporary unemployment compensation spectf- 
ically as an agent of the United States, this ts an uncon- 
sented suit against the United States; now therefore, 


IT IS HEREBY ORDERED that plaintiffs’ motion for 
a preliminary injunction be and it hereby is dented; that 
defendants’ motions to dismiss the complaint be and they 
hereby are granted; and that the complaint be and it 
hereby is dismissed; and that the motion for a pre- 
69 _ liminary injunction be dismissed as moot. 
(s) ArexanpER HoLtzorr 
United States District Judge 


Dated: July 18, 1958 


SEEN: 
(s) Leowarp J. CatHoUN 
Attorney for Plaintiffs 
(Nore: Portions set in italics indicate material stricken by Justice Holtzoff 
before signing.) 


69 Notice of Appeal 


Notice is hereby given this 23rd day of July 1958, 
that plaintiffs, Washington Board of Trade, Eckington 
Building Supply Co., Monaghan-Randels, Inc., Cafe Bur- 
gandy, Inc., and Herbert R. Swarthout, hereby appeal to 





the United States Court of Appeals for the District of 
Columbia Circuit from the orders of this Court denying 
plaintiffs’ motion for a preliminary injunction, granting 
defendants’ motion to dismiss the complaint, and dismiss- 
ing the Complaint entered on the 18th day of July, 1958. 


(s) James M, Earnest 
- 1000 Woodward Building 
Washington 5, D. C. 
Attorney for Plaintiffs. 
(s) James M. Earnest 
1000 Woodward Building 
Washington 5, D. C. 


(s) Lzonarp J. CatHouN 
411 Washington Building 
Washington 5, D. C. 


(s) Frep M. Vuxson, Je. 
ReEasoNER AND Davis 


505 Transportation Building 
Washington 6, D. C. 
Attorneys for Plaintiff's. 
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Transcript of Proceedings of July 7. 1958 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


Civil Action No. 1772-58 


Wasuincton Boarp or Trade, EcKrNGTON Bumoprne SuPrry 
Co., MowacHan-RanvELs, Inc., Care Boraunvy, Lxc., 
Hersert R. SwakTHOUT, 

Plaintiffs, 
v. 


Rosert E. McLaventrm, Dav B. Karrice, Cox. A. C. 
Wetiixe, CLEMENT F’. PRELLER, Tromas W. Brawany, 
As Members of the District of Columbia 
Unemployment Compensation Board, and 


James Paci MrrcHELL, 
Secretary of Labor, 
Defendants. 


Washington, D. C. 
July 7, 1958 


The above-captioned cause came on before the Honor- 
able Alexander Holtzoff, Judge, in the United States Dis- 
trict Court for the District of Columbia, at 2:00 o’clock p.m. 


APPEARANCES : 

On behalf of the plaintiffs: 
Leonard J. Calhoun, Esq. 
Washington Building, 
Washington, D. C. 

On behalf of the defendants : 
Donald B. MacGuineas, Esq. 


Department of Justice, 
Washington, D. C. 
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PROCEEDINGS 


The Deputy Clerk: Are there any preliminary 
2 matters to come before the Court? 

Mr. Calhoun: Your honor, I am Leonard J. Cal- 
houn. I am representing the Washington Board of Trade 
and several other District plaintiffs, and we are asking for 
a preliminary injunction against the District Unemploy- 
ment Compensation Board, your Honor. 

The Court: A preliminary injunction is only granted on 
a motion. 

Mr. Calhoun: Today we are coming up on the motion— 

The Court: You mean restraining order? 

Mr. Calhoun: Yes, sir. 

The Court: Hand up your papers. 

What do you seek to restrain? 

Mr. Calhoun: We seek to restrain the payment of bene- 
fits to District of Columbia residents who have exhausted 
their benefit rights under the District of Columbia unem- 
ployment compensation laws. 

The basis of our wishing to restrain that is that, under 
the law which was recently passed by Congress, the em- 
ployers of eight or more in the District of Columbia will 
automatically have their taxes—their federal unemploy- 
ment compensation taxes increased to the extent as to 

repay the Treasury for all benefits that are being 
3 presently paid out by the Commissioners to people 

who have exhausted their rights under the District 
law. 

The Court: What is the interest of the Washington 
Board of Trade? 

Mr. Calhoun: It has an interest, your Honor, as a tax- 
payer subject to the Federal Unemployment Compensa- 
tion Tax. 

The Court: In others words, you are appearing just as 
one taxpayer, as an employer? 

Mr. Calhoun: It’s appearing just as a taxpayer. This 
is a class suit, your Honor, for all employees— 
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The Court: What is the basis of the suit? 

Mr. Calhoun: The basis of the suit is that the District 
Board does not have the authority to make these payments 
that are presently being made by them, but that under 
Section 104 of the Temporary Unemployment Compensa- 
tion Act, to the extent that they do make those pay- 
ments, that Act provides that there is an automatic tax 
increase on District of Columbia employers. 

The Court: On what ground do you base your conten- 
tion that the District Commissioners have no authority to 
do what they are doing? 

Mr. Calhoun: We base it, your Honor, on the fact that 

this issue has arisen here the same as has arisen 
4 in many of the states where they have said that 

they are unable to pay these benefits. There is @ re- 
quirement that a series of legislative determinations be 
made by any state before it decides to enter into one of 
these agreements. Those legislative commitments are such 
that the governors of very few states have felt that they 
had authority without special legislation to enter into 
these agreements 

The commitments that have to be made before you can 
enter into one of these agreements is a commitment in- 
volving every taxpayer of four or more in your district. 
The commitment also involves a decision that there shall 
be no legislation which would result in reducing your 
state benefits, the District in this case— 

The Court: I still don’t understand what the basis of 
your suit is.On what ground do you claim that the Dis- 
trict Commissioners have no authority to do what they 
are doing? 

Mr. Calhoun: Because, your Honor, they have only such 
limited authority as is given them in the District of Co- 
lumbia Unemployment Compensation Act. 

The Court: Doesn’t the new federal act give them— 

Mr. Calhoun: No, sir; the new federal act does not give 
any state, which they define to include the District, any 
authority to enter into these agreements and is specific 
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that payments will be made only where the local 
5 authority does enter into an agreement. 
The Court: Are the District Commissioners enter- 
ing into such an agreement? 

Mr. Calhoun: They have entered into it, your Honor. 

The Court: Then what is the basis of your contention 
that this is illegal? 

Mr. Calhoun: That they are exceeding their statutory 
authority because Congress has not given them the au- 
thority to enter into this agreement. 

The Court: Yes, but Congress has given them this au- 
thority in this new act. 

Mr. Calhoun: No, sir; the new act does not give author- 
ity to any state or any—or the District or anyone else— 

The Court: Is it your contention that no state has au- 
thority to do what the Commissioners are doing or are 
you limiting your argument to the Commissioners? 

Mr. Calhoun: We are limiting our argument at the pres- 
ent time to the Commissioners, your Honor. 

Now, the states are in two or three situations. Several 
of them have had special sessions of the state legislature 
so as to make the legislative commitments that are essen- 
tial before the governor or the administrative agency can 
enter into an agreement like this. 

The District of Columbia, on the other hand, has 
6 had no legislative authority from the Congress that 
would give it the ability to enter into an agreement 

like this. 

The Court: Well, now, you have a motion for prelimi- 
nary injunction. You have no motion for restraining order, 
have you? 

Mr. Calhoun: If your Honor please, the last prayer im 
our bill of complaint is for a restraining order. 

The Court: Have you got a proposed restraining order? 

Mr. Calhoun: Yes, sir. 

The Court: Where is it? 


(A document was handed to the Court by Mr. Calhoun) 
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The Court: I see no reason why this matter should not 
wait until a motion for preliminary injunction is heard. 

Mr. Calhoun: Your Honor, will you-hear me briefly on 
one point? 

The Court: Yes, I will. I will give you an opportunity 
to be heard. 

You know, it is a very serious matter to issue & restrain- 
ing order at any time. It is particularly serious to restrain 
a government agency from continuing its operations, and 
I very rarely issue restraining orders of any kind except 
when there is some great urgency, and I don’t see any 
urgency here. 

Mr. Calhoun: If your Honor please, the way this law is 
written, even if we assume that the question of legality 

of action cannot be raised, the federal law is per- 
7 fectly firm that every day five or ten or fifty thou- 
sand dollars is paid out the burden of plaintiffs will 
be increased by that five or ten or fifty thousand dollars. 

The Court: Well, if the tax is illegal you can always 
sue for a refund. 

Mr. Calhoun: If your Honor please, we are not contend- 
ing that the tax is illegal at this time. We are claiming 
that there is no authority in the District Board to make 
these payments. 

The Court: I am not going to determine that by an 
application for temporary restraining order. I am going to 
deny the restraining order. I am perfectly willing to give 
you a prompt hearing on a motion for preliminary injunc- 
tion, but I will not grant a restraining order restraining 
this big operation when there is a public interest at stake 
and many unemployed need their weekly benefits. 

Mr. Calhoun: If you Honor please, we have present in 
the courtroom, because while this was a motion without 
notice we did send the notice, we have a representative 
of the Justice Department here and of all the departments, 
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and what I was asking your Honor was if it were possible, 
if you were going to deny this— 
The Court: I am denying it. 
8. Mr. Calhoun: —to set a hearing within the week 
at least because we feel that we ought to have a 
hearing on a temporary restraining order. 

The Court: I will give you a prompt hearing. What 
date do you request? 

Mr. Calhoun: If your Honor please, we should like to 
have it set down for Wednesday, if possible. 

The Court: No; I think the other side will need more 
than 48 hours. 

Mr. MacGuineas, how much time do you want? 

Mr. MacGuineas: I think we ought to have a week. 

The Court: I will set this down for a week from today. 

I notice that you have not filed any points and author- 
ities. The other side is entitled to have your points and 
authorities. 

Mr. Calhoun: Your Honor, there are points and author- 
ities there. 

The Court: I beg your pardon. Yes, there are. 

Well, in any event, I think a week’s time is not unrea- 
sonable. I will set this down for a week from today. Is 
a week from this Monday a suitable date so far as you 
are concerned? 

Mr. Calhoun: As far as I am concerned, sir it’s 
9 suitable. I am very hopeful it will be no more than 
that. 

The Court: I will set this down for a week from today. 
I expect all parties to be ready. 





36 


Transcript of Proceedings of July 14. 1958 


Washington, D. C. 
July 14, 1958 


The above-captioned cause came on for hearing before 
the Honorable Alexander Holtzoff, Judge, in the United 
States District Court for the District of Columbia, at 
10:45 a.m. 


APPEARANCES: 

On behalf of the plaintiffs: 
Leonazp J. CatHoun, Esq. 
Washington Building, 
Washington, D. C. 


On behalf of the defendants: 
Dowaxp B. MacGunrvzas, Esq. 
Department of Justice, 
Washington, D. C. 


Louis Mackat1, Jz., Esq. 
District Unemployment Compensation Board, 
Washington, D. C. 


PROCEEDINGS 


The Deputy Clerk: Washington Board of Trade 
2 versus McLaughlin, et al. 

The Court: Gentlemen, the Court is informed by 
the Clerk that motions to dismiss have been filed. They 
have not yet been calendered. However, if counsel ‘wish to 
consent, that is, counsel for both sides, the Court will be 
very glad to hear the motions to dismiss together with 
the motion for preliminary injunction. 

Mr. Calhoun: If your Honor please, it may be that if 
it turns out that we are plowing the same ground twice, 
that we might stipulate that there would be no oral testi- 
mony— 
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The Court: There will be no oral testimony. 

Mr. Calhoun: I beg your pardon. I mean that 
there will be no oral appearance before your Honor 
~ on the motion to dismiss. 

The Court: Yes, but I wanted to decide it now. Are you 
willing to have the motions to dismiss considered with the 
motion for preliminary injunction? 

Mr. Calhoun: No, sir. 

The Court: Why not? 

Mr. Calhoun: Principally, your Honor, because I am 
not prepared fully enough on them. 

The Court: You have to be prepared to argue the legal 
points. 

I think I would like to hear both together. 

Is the Government ready to argue both together? 

Mr. MacGuineas: We are eager to have them argued. 

The Court: I think I will consider them all together at 
this time. 

Mr. Calhoun: All right, your Honor. 

The Court: You may proceed. 

Mr. Calhoun: May it please the Court, plaintiff’s motion 
is for preliminary injunction which would enjoin the Dis- 
trict Unemployment Board from paying temporary unem- 
ployment benefits to persons who have exhausted their 
benefits under the existing District Unemployment Com- 

pensation Law. This Board has recently started pay- 
4 ing these benefits and they may aggregate tremen- 
dously large sums unless it’s restrained. The bene- 
fits in question may possibly amount to—it’s hard to con- 
jecture—probably a million dollars or perhaps two million. 

The Court: What is the interest of the plaintiff in this 
matter? 

Mr. Calhoun: The interest of the plaintiff in this mat- 
ter, your Honor, is that the plaintiff is subject to the un- 
employment tax, which was so amended by the Act under 
which these benefits are being provided in the District as 
to provide that the District employers of four or more em- 
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ployees, beginning I believe in 1961 or ’2, will have to pay 
additional federal taxes until all of the benefits that are 
now being paid are reimbursed to the treasury of the 
United States. 

The Court: Well, of course, if the tax is illegal you 
would have a right to sue for a refund. 

Mr. Calhoun: Quite true, your Honor. There is @ very 
considerable question, though, as to whether or not, even 
though these payments in the District are being made with- 
out authority, as to whether or not the tax may neverthe- 
less be collectable, because Section 104(a) of this Act in 
question makes no relationship between the legality of an 
agency or even the authority of a payment; it simply pro- 
vides that if payments of these benefits are made in any 

jurisdiction, that then that tax increase applies to 

5) the employers of four or more in that jarisdiction. 

The Court: What is your standing to sue here to 

secure an injunction against the payment of these bene- 
fits? 

Mr. Calhoun: Your Honor, the theory of our suit is that 
the District Board does not have the authority— 

The Court: No; I am not asking you for the theory of 
your suit. I think you are at the threshold. First you have 
to show that you have a right to sue. Just any individual 
does not have a right to come into court and seek an in- 
junction against Government officials disbursing money. 

Mr. Calhoun: Quite correct, sir, and we wouldn’t be 
properly in court except for the fact that this law in very 
plain terms requires that an election be made by the juris- 
diction before payments are made. Now, in the District 
of Columbia the election, as we shall show your Honor, has 
to be for the District by the Congress. 

The Court: No, you are not speaking to the point that I 
am inquiring about. What standing to sue have you here? 

Let’s assume even if the authorities are acting illegally 
in paying these benefits. Suppose they are transcending the 
law. What standing have you to bring this suit? 
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Mr. Calhoun: Simply this, you Honor. By every dol- 
lar that is paid out of that fund there has to be this spe- 
cial tax on employers of four or more in the Dis- 
6 trict imposed to the extent necessary to repay it. 
The Court: I understand that. This is true of any 
expenditure. 

Before we proceed, I want to ask Government counsel 
whether they are questioning plaintiffs’ standing to sue. 

Mr. MacGuineas: Most decisively, so, your Honor. 

The Court: Are you raising the principle of Massachu- 
setts against Mellon? 

Mr. MacGuineas: Yes, we raise that. We raise ade- 
quate remedy at law and we raise unconsented suit against 
the United States— 

The Court: Well, this is not a suit against the United 
States. This is a suit to enjoin the District of Columbia 
officials from paying out money. 

Mr. MacGuineas: The officials pay this as agents of the 
United States, so he is trying to enjom the payment of 
money out of the treasury. 

The Court: Of course, the District of Columbia is a 
municipal corporation, is it not? 

Mr. MacGuineas: Yes, but in this respect it is acting as 
a federal agency by the specific terms of the statute. 

The Court: The principle of Massachusetts against Mel- 

lon does not apply to a municipal corporation. 
Mr. MacGuineas: No, but as I say, this is a fed- 
eral payment. 

The Court: I see. Well, I think I would like to hear ar- 
gument first on the standing of the plaintiffs to bring this 
suit. 

Mr. Calhoun: If your Honor please— 

The Court: Perhaps it might be helpful if I hear Gov- 
ernment counsel on that poimt and then have you reply. 
We will take that up preliminarily before we take up the 
merits. 

Mr. Calhoun: All right, sir. 
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Mr. MacGuineas: May it please the Court, it will per- 
haps be helpful to your Honor if you have before you @ 
copy of the statute that is involved. 

The Court: You mean the new statute? 

Mr. MacGuineas: The new statute. 

The Court: I have it here. Thank you. 

Mr. MacGuineas: With your Honor’s permission I shall 
argue whatever jarisdictional pomts your Honor wishes 
to hear and then, if you wish to hear the merits, I request 
that that be presented by Mr. Mackall, who is counsel for 
the D. C. Unemployment Compensation Board. 

The Court: Very well. I think I will hear first whatever 
points defense counsel desire to raise in regard to the 

plaintiff’s standing to sue and in regard to juris- 
8 diction, because if they pass that hurdle, then I will 
hear the merits. 

Mr. MacGuineas: Plaintiff is in this dilemma: if his tax 
as a tax is a valid tax, the fact that an unauthorized ex- 
penditure, an allegedly unauthorized expenditure will be 
made, does not affect him in any legal sense, as your Honor 
has jast pointed out. So if, on the other hand, the tax as 
such is invalid, then of course there are several grounds 
why he can’t maintain this action. In the first place, the 
tax cannot in any event go into effect until 1963, and even 
then it will not go into effect unless the treasury is not re- 
imbursed from other sources as to the amounts paid out 
of unemployment compensation. 

So, we think he is premature and presenting a conjec- 
tural liability. 

The Court: I do not like to dispose of matters on subor- 
dinate issues. I will hear you on his standing to sue. 

Mr. MacGuineas: Assuming then that this is not pre- 
mature, any taxpayer, of course, who claims that he is 
being subjected to an illegal tax has a perfectly adequate 
remedy provided by law: he may sue in the Tax Court. 
And he doesn’t even have to pay the tax in advance. Or, 
he may sue in this Court or in the Court of Claims for a 
tax refund. And in this circuit, in National Enforcement 
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Commission versus Slim Olson, a case which your Honor 
heard in the District Court a few years ago, expressly 

held that under those circumstances a taxpayer 
9 could not maintain an injunction. 

The Court: And more recently the Court of Ap- 
peals held the same in the action involving the Capital 
Transit Company tax. The name of the case eludes me for 
the moment. I think it is Capital Transit against the Dis- 
trict of Columbia. That was decided within the past year 
or two. 

Mr. MacGuineas: He has that adequate remedy. But 
there is another insuperable jurisdictional obstacle here, 
as I pointed out. This is not the District of Columbia func- 
tioning as a municipal corporation. The statute, by its 
own terms, in Section 102(a)—it’s headed ‘‘Agreement 
With States.” Lf you will drop down, it talks about the 
Secretary making these agreements with the states, and 
of course the District of Columbia is included in that. 
Then it says, ‘““The state agency—” paragraph 1—‘‘will 
make, as agent of the United States, payments of tempo- 
rary unemployment compensation.” 

So, this is a purely federal program for the expenditure 
of federal money for temporary unemployment compensa- 
tion, and plaintiff is asking you to enjoin the treasury from 
paying out federal funds. That is certainly an unconsented 
suit against the United States under the doctrine of Mine 
Safety Appliances Company versus Forrestal, 326 U. S. 
371, and there is a very recent decision by our Court of 
Appeals here in Adler versus Brownell, 242 Fed. 2d 28. 

So, we say that on both grounds the plaintiff is 
10 barred from maintaining this action. 

The Court: I will hear the other side. 

Mr. Calhoun: If your Honor please, in the Massachusetts 
versus Mellon case, as I remember, the situation was that 
the State of Massachusetts—that was in the principal case 
in a representative capacity and I believe there were some 
taxpayers joined too in individual capacities—was com- 
plaining about the very unquestionably legal exercise of 
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the spending power of the United States insofar as mak- 
ing grants to states. And in that particular situation it’s, 
of course, a radically different situation than we face 
here. Here we have for the District of Columbia the situa- 
tion that under a federal tax statute, which was amended 
by the Temporary Unemployment Benefits Act, employers 
of four or more will have to pay a separate, special, and 
distinct tax levied only on them and measured by the en- 
tire expenditures that are made in the District on those 
temporary benefits. 

As I pointed out to your Honor, these payments—and 
I would like to dwell on that if there is any question; it 
hasn’t been contested—these payments can properly be 
made in the District only with District election. That was 
a key difference between the originally proposed bill and 
the pending bill. Congress wanted to be certain for each of 

two points. One is that the measure would be elec- 
11 tive in a district, in a state, and duly authorized. 

And, incidentally, legislatures have been called in 
session in most of the states that have considered this bill; 
a great many haven’t adopted it because of condition num- 
ber two. 

The Court: I suggest you confine yourself to the ques- 
tion of your standing to sue and jurisdiction. You are now 
discussing the merits. 

Mr. Calhoun: Our standing to sue, your Honor, is that 
by the unauthorized acts of the District of Columbia Com- 
missioners they have made, acting as a District board, 
they have made plaintiffs liable for an additional tax that 
they otherwise would not be liable for by assuming to 
elect for the District of Columbia for these benefits to be 
paid in the District. 

The Court: I understand all that, but how does that 
give you a standing to sue? You have not distinguished 
Massachusetts against Mellon yet. 

Mr. Calhoun: In Massachusetts against Mellon it was a 
question of general taxpayers suing the United States. 
Here we are seeking to restrain some local administrators 
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whose action is throwing an added special tax on us that 
is measured by the extent of their payments of these bene- 
fits in the District. That is the definite connection between 
plaintiffs and the action of the District Commissioners, 

acting as a Board of Unemployment Compensation, 
12 along with two other members. And that is our com- 

plaint, your Honor, that when they spend a hundred 
thousand dollars, employers of four or more have got to 
pay a hundred thousand; when they spend a million dol- 
lars, these same employers, under an existing tax law, will 
have to pay that special additional tax until every dime 
is repaid. 

The Court: Where does the law provide for the pay- 
ment of the additional tax? 

Mr. Calhoun: That is in Section 104. And it is a rather 
technical provision. 

The Federal Unemployment Compensation Tax Act pro- 
vides normally for ninety per cent offset against the three 
per cent tax. This particular amendment to it would 
change the three-tenths per cent to four and a half—in- 
crease that by fifty per cent, using the proceeds until it 
would pay off every dollar that is advanced to the Dis- 
trict for payment in the District for unemployment com- 
pensation benefits. After the first year, as I remember, it 
goes up. 

The Court: It is, as you quite accurately say, a quite 
complicated, technical section. Where is that provision in 
that abstruse section? 

Mr. Calhoun: If you will indulge me a moment, your 
Honor. (Pause.) It starts off, “The Total credits allowed 

under Section 3302(c) of the Federal Unemploy- 
13. ment Tax Act to taxpayers.” 
That is what I referred to as the ninety per cent 
credit against the three per cent tax. 

So, at the present time employers of four or more in 
the District of Columbia are paying a three-tenths per cent 
tax. 
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Now, what would happen to that three-tenths: per cent 
tax is that the tax credit would be reduced, which would 
mean that the tax obligation would be increased. And 
it says, “In the same manner as provided by Section 
3302(e)(2) of the Federal Unemployment Tax Act.’’ 

The Court: Mr. Calhoun, this is a general tax levied 
on all persons who employ four or more people, just as 
the income tax is levied on all persons who make more than 
@ eertain amount of money. 

Mr. Calhoun: Your Honor, this is a tax that is levied 
and earmarked and automatically used under law without 
further appropriation or anything for unemployment com- 
pensation. 

The Court: Mr. MacGuineas, doesn’t this tax go into the 
general treasury and isn’t the payment of unemployment 
compensation appropriated out of the treasury? 

Mr. MacGuineas: There is am unemployment trust fund 
provided by the statutes, and the taxes collected by the 
states and the District from employers go into that fund 
and they get a credit for the amount that they put im and 

take out. 
14 The Court: In other words, the money isn’t covered 
in the treasury into the general fund of the treas- 
ury? 

Mr. MacGuineas: I think it might be treated as a re- 
volving fund. 

The Court: I see. Very well. Thank you. 

Mr. Calhoun: So, the effect is that initially it will be a 
fifty per cent increase in the federal tax employers are 
paying now. Then, as I remember, it increases somewhat 
more in the suceeeding years. 

Now, the reference to Section 3302(c)(2) is what is 
termed as the George Loan Fund Repayment Provisions. 
A state which runs short of funds, if it has, of eourse, 
legislative authority to do so, can get advances from a - 
George Loan Fund that was established by Congress from 
some of these proceeds. 
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When a state gets money from the George Loan Fund, 
it is repaid by a special tax or special additional tax on 
the taxpayers. of the state that borrowed it. In other 
words, the Federal Government acts as a debt collector 
for that advance. 

Now, the Federal Government acts as a debt collector 
for these advances that we are talking about today. As a 
matter of fact, this was patterned on the George Loan 
Fund references, and one reason it is so mysterious is 
because it doesn’t spell out what it does and you have to 

arrive at what it does by that background. 


: :: Now, in this particular situation, your 
honor, we would have—we do not have a plain remedy at 
law largely because of the complexities of this credit and 
the fact that it does not relate—this credit is in no way 
related in this section to the exercise of authority of ac- 
. cepting benefits, benefit payments, for the District. 

The Court: Whether you have an adequate remedy at 
law or not, the question is whether you have a standing to 
bring a suit for am imjunction. 

Mr. Calhoun: Now, as to our standing for bringing a 
suit for injunction, we feel, your Honor, that with the 
municipal rule applying, and this a special tax that we are 
going to have to pay for a special purpose, and there 
being no authority of the District of Columbia Board to 
engage im that purpose, only the Congress could do it, 
your Honor, and that is when we get to talking about— 

The Court: I am assuming that you are right on the 
merits. What standing have you to sue? 

Mr. Calhoun: Our standing is simply that we believe 
that your Honor can give and should give injunctive re- 
lief to prevent a terribly expensive act that automatically 

flows. from an unauthorized act by this Board, and 
16 + we are asking your Honor on that basis. 
The Court: Now, what about the jurisdictional 
point that this is a suit against the United States? 
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Mr. Calhoun: I would say, your Honor, that this clearly 
is not a suit against the United States. The United States 
in this particular case is, under the law, acting through 
the Secretary of Labor, offering any and all states that 
elect to receive it funds that will be paid for temporary 
unemployment in their jurisdiction. 

So, we have a situation where there is definitely no au- 
thority to accept this money. And every dollar that is ac- 
cepted of this money is a dollar that has got to be repaid. 

The Court: Of course, if the District officials are acting 
illegally, then the tax will be illegal and you will have your 
remedy against it. 

Mr. Calhoun: We question that, your Honor, because 
of the clever way this 104 was written. And I might say 
that I don’t call it intentional cleverness. The original 
legislation that this was taken from was legislation that 
was going to be in effect throughout the United States, it 
was drawn for that purpose, and a big issue in Congress 
was whether or not there should be temporary benefits 
paid everywhere or whether they should be paid only in 
areas that were willing to assume this repayment respon- 

sibility. So, that is the situation. 
17 The Court: Very well. Is there anything further 
you wish to say on these two points? If not, you may 
resume your seat. 

Mr. Calhoun: May I move on to what I might term the 
merits? 

The Court: No; I am going to decide the first point first. 

Mr. Calhoun: All right, sir. 

The Court: You may resume your seat. 

Mr. MacGuineas: Your Honor, I find that I made one 
misstatement I would like to correct, if I may. 

The Court: Very well. 

Mr. MacGuineas: You asked about whether this fund 
went into the general fund of the treasury and I said no, 
and I find that the answer is yes. 

The Court: I thought it was. 
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Mr. MacGuineas: There is a three per cent federal ex- 
cise tax on employers, but they get a credit under the cur- 
rent law of ninety per cent of that. So actually they pay 
into the federal treasury three-tenths of one per cent. of 
their payroll, and that is a federal excise tax. 

The Court: The unemployment tax is part of the Social 
Security Act, is it not? 

Mr. MacGuineas: Yes, your Honor. 
18 The Court: I know that the Social Security Act 
was purposely and intentionally drawn so as to not 
make the tax dependent on the benefits so- there should be 
no connection between the two. 

The Court is of the opinion that the plaintiff has no 
standing to sue. 

He seeks to enjoin the making of certain Governmental 
payments which he claims will result in an increase of a 
special tax that might be levied on persons in the category 
in which he belongs. 

The cases of Massachusetts versus Mellon and Frothing- 
ham versus Mellon, 262 U. S. 447, have established the 
definite rule that a taxpayer may not maintain an action 
to restrain the expenditures of Governmental funds mere- 
ly because he claims that the expenditures are illegal or 
unauthorized. The reason for that is obvious. If every one 
of numerous taxpayers could bring such a suit the courts 
could be overwhelmed with business and the Governmental 
operations might be hindered and hampered. 

It should be borne in mind in this connection that the 
Act of June 4th, 1958, Public Law 441 of the 85th Con- 
gress, 72 Stat. 171, Section 102(a), Paragraph 1 specifically 
provides that in making the payments thereunder the 
District of Columbia will act as an agent of the United 

States. Consequently, it is not acting as a municipal 
19 corporation but as a Governmental agency. 
Secondly, the Court is of the opinion that the 
action is in essence a suit against the United States and, 
therefore, may not be maintained. (Mines Safety Appli- 
ances Company versus Forrestal, 326 U.S. 371). 
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It should be noted aiso that if this tax, which might or 
might not be levied, should be illegal, the plaintiffs have 
their remedy either by suing in the Tax Court to contest 
the validity of the tax or by paying the tax and bringing 
a suit for refund, either in the Court of Claims or in this 
Court, as the case may be. 

The Court is expressing no opinion on the merits of 
the case, but its failure to do so should not be taken as any 
indication that it has any question or has any reserva- 
tion in its mind as to the legality of the Governmental 
activities questioned in this action. The Court feels it 
unnecessary to pass on them in view of the fact that the 
suit must be dismissed at the threshold. 

The complaint will be dismissed on the merits for the 
reasons indicated. 


(Thereupon, at 11:15 a.m. motion was concluded.) 














STATEMENT OF QUESTIONS PRESENTED 
The questions presented are: 


1. Whether the District of Columbia Unemployment 
Compensation Board has the power to enter into a pur- 
ported agreement with the Secretary of Labor under the 
Temporary Unemployment Compensation Act of 1958 
(TUCA), (i) pursuant to which the Secretary has advanced 
and will continue in the future to advance to the Board 
large sums of money for extended unemployment compen- 
sation benefits to persons whose benefit rights have been 
exhausted under the District Act, and (ii) under the terms 
of which purported agreement and TUCA incorporated 
therein, Appellants and other employers similarly situated, 
will be subjected to exactions to ‘‘restore’’ all such ad- 
vances to the federal government, in that ‘‘the total 
credits allowed’? under the Federal Unemployment Tax 
Act (FUTA) ‘‘shall be reduced’’, ‘‘unless or until there 
have been restored to the Treasury the amounts of tem- 
porary unemployment compensation paid’’ under the pur- 
ported agreement, in addition to ‘‘the amount of costs 
incurred in the administration’’ of TUCA, where: 


(a) The District Act neither expressly nor by implication 
empowers the Board to enter into a TUCA agreement 
and thereby increase Appellants’ taxes. 


(b) The assumed construction by the Board of Section 
46-316(c) of the District Act, which the Board deemed 
controlling, would render such statute unconstitutional 
because of the utter lack of any standard or guidance 
whatever. 


-(¢) Congress has at no time passed any enabling legis- 
lation granting the Board any such power. 


(d) States, having identical or nearly identical statutory 
provisions as those in the District Act, considered specific 





enabling legislation an absolute prerequisite to the execu- 
tion of any valid and subsisting TUCA agreement by the 
state or state agency administering the unemployment 
compensation laws of the state. 


(e) The legislative history of TUCA conclusively demon- 
strates that specific enabling legislation was an absolute 
prerequisite and condition precedent to the execution by _ 
a state or state agency of 2 valid and subsisting TUCA 


agreement. 


(f) The courts of the only jurisdiction ruling on the issue 
here involved, conclusively held that, absent specific legis- 
lative enabling enactments, there simply exists no power 
to execute a valid and subsisting TUCA agreement. 

2. Whether the District Court erred in dismissing the 
complaint for injunctive relief, wherein Appellants charge 
an abuse of power by the Board, and where: 


(a) The Board, insisting that it has the warrant of 
statute, is transcending its bounds, and thus unlawfully 
assuming to exercise the powers of government not con- 
ferred upon it to the immment and inexorable injury of 


Appellants. 


(b) Appellants, as taxpayers under the District Act, 
FUTA, and District taxing statutes, seek to enjoin the 
Board from performing an unlawfal and ultra vires con- 
tract, when such action imminently and injuriously affects 
Appellants’ rights. 

(c) Appellants are substantially, concretely and inexor- 
ably injured by having their present contribution rate 
jeopardized by the unsanctioned action of the Board. 

(d) Appellants, who are called upon to pay moneys as 
taxes by reason of the purported Agreement, resist the 
exaction as a step ‘in an unauthorized plan.”’ 

(e) Appellants are imminently, concretely and substan- 
tially affected by the unsanctioned action of the Board, 








and have no plain, adequate and complete remedy at law in 
the Tax Court, the Court of Claims or the District Court. 


3. Whether the action for injunctive relief against the 
Board is an unconsented suit against the United States, 
when: 


(a) Appellants concede that, while the Secretary of 
Labor, ‘‘is authorized on behalf of the United States to 
enter into an agreement with a State or with the agency 
administering the unemployment compensation law of such 
State’’, he is not a necessary party. 


(b) This action rests wholly and solely on a charge of 
abuse of power by the Board in entering into the purported 
TUCA agreement, and the Board’s very status in disburs- 
ing such advances as ‘‘an agent of the United States’’ 
necessarily depends from, and is based solely on the validity 
of, the purported TUCA agreement. 


4. Whether declaratory judgment will properly lie, when: 


(a) Appellants allege the action of the Board in entering 
into the purported TUCA agreement is invalid and unlaw- 
ful and in derogation of its statutory powers, and 


(b) A genuine controversy exists as to the proper inter- 
pretation of Section 46-316(c) of the District of Columbia 
Code and the operative effect of the purported Agreement. 
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JURISDICTIONAL STATEMENT 
This is an appeal from: am erder: of: the: Distriet Court 
granting Appellees’ motions to dismiss the. Complaint, and 
dismissing the: Complaint, and. holding- that. Appellants’ 
motion for a preliminary injunction was, therefore, moot 
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(R. 28)2 The order of the District Court was entered on __ 
July 18, 1958, and notice of appeal was filed on July 23, 
1958 (BR. 28). Jurisdiction of the District Court was based 
upon Sec. 11-306, District of Columbia Code, 1951 edition, 
and 28 U.S.C. 2201, et seg. The jurisdiction of this Court 
is founded upon 28 U.S.C. 1291 and 1292. 


STATEMENT OF THE CASE 


This is an action by Appellants to: (i) enjoin Appellees, 
constituting the members of the Board, from continuing 
any further performance under a purported agreement 
between the Board and Secretary, dated June 17, 1958, 
hereafter called ‘‘Agreement”’; (ii) enjoin the Board from 
receiving and making further payments of any amounts of 
temporary unemployment compensation as contem- 
plated by TUCA; and (iii) for a declaratory jadgment 
that the action of the Board in entering into the Agreement 
was without sanction in law, and that Appellants are being 
deprived of their property without due process of law 
(R. 1-8). : 

Appellant, Washington Board of Trade, has a member- 


1 ABBREVIATIONS AND EMPHASIS: 
Parties: 
Secretary—Secretary of Labor of the United States. 
Board—District of Columbia. Unemployment Compensation Board. 


Statutes: 
District Act—District of Columbia Unemployment Compensation Act, 
chapter 3 of Title 46, District of Columbia Code, 1951 edition. 
See. 46-816—Sec. 46-316, District of Columbia Code, supra. 
FUTA—Federal Unemployment Tax Act, chapter 23 of sub-title O of 
the Internal Revenue Code of 1954, 26 U.S8.0. 3301, et seq. 
TUCA—Temporary Unemployment Compensation Act of 1958, Public 
Law 441, 85th Congress, 24 Session, 72 Stat. 171, et seq. 
Record: : 
R—Joint Appendix, printed as a separate volume. 
App.—Appendix to Brief for Appellants. 
Emphasis and Bracketing: 
—All emphasis supplied, and bracketed material substituted, unless other- 
‘wise indicated. . 
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ship of 2,440 individuals and 4,160 firms, and all appellants: 
are employers in the District of Columbia, and as such are 
subject to taxes imposed by (1) the District Act, and (11) 
FUTA: as well as (iii) “‘District of Columbia taxes on real 
and personal property and certain other District of Colum- 
bia taxes.”? (R. 4). Appellants “are broadly representa- 
tive of a large group who are affected by the matters’’ here 
complained of, and ‘‘it is impracticable to bring them all 
before the Court.”? (R. 4). 

The purpose of TUCA is to enable states? desiring to do 
so to pay additional unemployment compensation benefits 
to persons whose benefit rights have been exhausted under 
state laws. Any state wishing to so extend benefit pay- 
ments may, through entering into an agreement with the 
Secretary,? receive federal funds to make such further pay- 
ments in an amount equal to 50% of the total sum which 
had been paid a claimant under the unemployment com- 
pensation law of the state A state electing to enter into 
an agreement with the Secretary undertakes to act as 


1The pertinent provision is found in 26 U-S.0. 3801: 
<<There is hereby imposed on every employer (as 
3306(2)) for the calendar year 1955 and for each calendar year: 
after an excise tax, with respect to having individuals: in his 


equal to 3% of the total wages . . . paid by him during the calendar 
year with respect to employment . . -’” ; 


2Section 201(2) of TUCA provides, inter alia: 
<erPhe term. ‘Btate’ includes the District of Columbia... .”’: 
3 Section 101(a)(2) of TUCA provides, inter alia, that: Sa 


102 and only for weeks. of 
which the agreement is entered into.’’ 
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agent. of the United States and to extend the necessary, 
cooperation in carrying out the provisions of TUCA, 

Tf a state enters into an agreement with the. Secretary, 
and proceeds to disburse additional benefits, the Treasury. 
of the United States must be reimbursed for all sums. 
advanced to the state for making these additional benefit. 

yments and also for the administrative costs. involved. 
(Sec. 104(a),. TUCA, App. 3, 4). The amount of the tax 
eredit reductions (and the concomitant resulting tax in- 
creases). on employers subject to- FUTA and the dates at 
which employers become. liable for the payment. of such 
funds to be restored to the Treasury is specified in TUCA 
through incorporation by reference of the provisions of 
Section: 3302(c)(2) of FUTA. The provisions thus incor- 
porated operate. to reduce the. amount of. eredit. extended 
employers. in the computation of. their tax liability under 
FUTA? 

Under FUTA, a 3% tax is. imposed upon the payroll of 
any District employer having the requisite number of em- 
ployees to be covered under the Act. Against this tax, 
an employer covered under FUTA receives a credit of 90% 


1 Section 102(a) of TUOA provides that the state or agency entering into 
an agreement with the Secretary> 


“¢(1) will make, as agent of the United States, payments. of temporary 
unemployment compensation to the individuals referred to in section 101 
on the basis provided in this Act; and 


‘¢(2) will otherwise cooperate with the Secretary and with other State 
agencies in making payments of temporary unemployment compensation 
under this Act.” 


2 Section 104(a). of TUCA provides, in material part: 


"The total credits allowed under Section 3302(¢) of the Federal 
Unemployment Tax Act (26 U.S.C. 3802(c)) to taxpayers with respect 
to wages attributable to a State for the taxable year beginning on 
January, 1, 1963, and for each taxable year thereafter, shall. be. re- 
duced. in the same manner as that provided by Section 3302(¢)(2) of 
the Federal Unemployment Tax Act for the repayment of advances made 
under Title. XII of the Social Security Act, as amended (42 U.S.C 
1321, et seq.) .. .”? 
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of the tax thus imposed. Hence, an employer with a 
$100,000.00 taxable payroll has a total tax liability of 
$3,000. However, due to the 90% credit allowance, which 
would equal $2,700.00, he would have to pay only $300.00 
to the Federal Government. Section 3302(c)(2) of FUTA 
incorporated by reference in the TUCA operates to reduce 
the 90% credit allowance of employers in the District in 
the event that the Federal moneys advanced to make 
TUCA payments have not been repaid in some other 
manner prior to January 1, 1963. (App. 8). 


In 1963, where there exists any outstanding balance of 
moneys advanced by the Federal Treasury, the allowable 
credit for District employers for the year 1963 is 85% in- 
stead of 90%, and for each succeeding year at the conclusion 
of which there is any outstanding balance, the credit allow- 
ance to employers subject to FUTA is reduced by another 
5%. For example, in the second year, the allowable credit 
is 80%, and for the third year, the allowable credit is 75%, 
etc. The successive annual reductions in the tax allowance 
and the concomitant successive increases in the amount of 
taxes to be paid to the Federal Government continues until 
any outstanding balance provided by the Government for 
TUCA payments is entirely liquidated. 


Under the Agreement, funds appropriated pursuant to 
the TUCA have been advanced by the Secretary in the 
amount of $430,000.00, of which amount the Board ex- 
pected to spend some 65% or more by October 1, 1958, in 
payment of extended benefits. Furthermore, the Board 
expects to obtain additional sums for such purposes which 
may aggregate possibly some several millions of dollars 
(R. 5). 


Appellants do not challenge the validity or constitu- 
tionality of: (i) the 3% federal unemployment tax im- 
posed by 26 U.S.C. 3301, or (ii) the 90% allowable credit 
under 26 U.S.C. 3302(c), or (iii) the 2.7% District unem- 
ployment compensation tax under the District Act (R., 
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passim). Furthermore, this is not 2 suit against the United 
States, since Appellants concede that the Secretary has been 
expressly authorized and empowered by Congress to enter 
into the agreements as contemplated by: TUCA, under Sec- 
tion 102(a), which provides, in material part: 

“The Secretary is authorized, on behalf of the 
United States to enter into an agreement with a State, 
or with the agency administering the unemployment 
compensation law of such State . ..””. 


But TUCA does not contain, nor could it properly contain, 
any authorization for a state official to enter into an agree- 
ment with the Secretary. 

It is, of course, axiomatic that one of the basic prerequl- 
sites for a valid and subsisting contract is the existence 
of parties having legal capacity to contract. The basic 
question in this case is whether the Board had the legal 
capacity and authority to enter into the Agreement, and 
pursuant to the Agreement undertake to act as agent of 
the United States in administering the benefit payment 
provisions of TUCA to employees whose employers are 
subject to the District Act. 

All the relationships the Board is authorized and em- 
powered to undertake with respect to the performance of 
services for and on behalf of another jurisdiction are set 
oat im detail in Sec. 46-316. This provision of the District 
law, and identical or nearly identical provisions in all 
other: state laws, are entitled. and known as ‘‘Reciprocal 
Arrangements’’ provisions. 

Section 47-316 constitutes a verbatim incorporation into 
the District Act of the language recommended by the Social 
Security Board (now the Federal Security Agency) for 
inclusion in all state laws. In making its recommendation 
the Social Security Board explained the purpose and intent 
of each sub-section and paragraph.” 

In the District Court, the Board alleged that it has the 


—__—— 


tApp. 12, 13, 14. 
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authority to enter into the Agreement with the Secretary 
under Sec. 46-316(c). But this provision does not au- 
thorize the Board to enter into any type of agreement with 
any other federal or state agency. It merely authorizes the 
Board to cooperate with other federal and state Unemploy- 
ment Compensation agencies in the furnishing of its facili- 
ties to expedite the administration of the Unemployment 
Compensation laws of such other jurisdictions. That such 
is the purpose and intent of this paragraph of the District 
Act is demonstrated by the explanation given it by the 
Social Security Board, which recommended Section 46-316 
for inclusion in the District Act and in the laws of all 
other states.? 

With each passing day from the inception of the Agree- 
ment, the debit liabilities of Appellants under Section 
104(a) of TUCA are accruing at an alarming rate, and 
may well accrue to the extent of several millions of dollars 
(B. 5, 6). The result is that the Board, by its unsanctioned 
action, has imposed enormous liabilities upon Appellants, 
and others similarly situated by the reduction of their 
vested credits and the concomitant increase in taxes.? 

Appellants applied for a temporary restraining order 
which was denied by the District Court on July 7, 1958 
(R. 13). No answers have ever been filed by Appellees 
(R., passim). Appellees, respectively filed motions to dis- 
miss the Complaint (BR. 19, 20), and on July 18, 1958, 
the District Court granted Appellees’ motions to dismiss 


1 Social Security Board Memorandum No. 13 (1940) states the purpose 
and intent of Sec. 46-316(¢) to be as follows: 


‘<Sub-section (c) has been drafted in as general a form as possible 
to enable the states to perform services for one another. It includes 
authority to perform such services as were contemplated in a report of 
the Interstate Conference Committee on Interstate Co-operation on Andits 
and Contributions.’’ (App. 14) 


2 The words ‘‘increase in taxes’? are, perhaps, somewhat loosely used. In no 
sense is this an action to restrain the collection of taxes as such. On the 
contrary, Appellants challenge ‘‘the exaction as a step in an unauthorized 
plan.’’ United States v. Butler, infra. 
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the Complaint, and held that Appellants’ motion for a 
preliminary injunction was denied as being moot (R. 28). 
Notice of Appeal was filed on July 23, 1958 (R. 28). 

| STATEMENT OF POINTS 

The District Court erred: 

1. In refusing to hold that the Board lacked the legal 
capacity or authority to enter into the Agreement, and 
thereby impose additional taxes upon Appellants. 

2. In granting Appellees’ respective motions to dismiss 
the Complaint, and in dismissing the Complaint. 

3. In denying Appellants’ Motion for a Preliminary 
Injunction. 

4. In ruling that the Board, in effecting extended bene- 
fit payments under the Agreement, the validity of which 
has been challenged by Appellants, was acting ‘‘as an 
agent of the United States.’’ 


5, In ruling that Appellants do not have a standing to 
sue. 


6. In ruling that this action constitutes an unconsented 
suit against the United States. 


7. In ruling that Appellants have an adequate remedy 
‘‘either by suing in the Tax Court to contest the validity 
of the tax or by paying the tax and bringing a suit for 
refund, either in the Court of Claims or in’’ the District 
Court. 


STATUTES INVOLVED 
The statutes involved are: 


1. Title 46, chapter 3, District of Columbia Code, 1951 
edition. It is not feasible to print this entire title as an 
Appendix, but there is included in the Appendix, the 
Act of August 28, 1958, 49 Stat. 954, ch. 794, sec. 17, as 
amended, June 4, 1943, 57 Stat. 121, ch. 117, (Section 47-316, 
District of Columbia Code, supra), known as ‘Reciprocal 
Arrangements”’ (App. 9-11). 
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2. The pertinent provisions of Public Law 441, 85th Con- 
gress, 2nd Session, H.R. 12065, June 4, 1958, “Temporary 
Unemployment Compensation Act of 19587’, 75 Stat. 171, 
et seq., are included in the Appendix (App. 1-6). 


3. Act of August 16, 1954, known as the ‘‘Federal Un- 
employment Tax Act’’, of which Sections 3301 and 3302 
(a) and (c) of the Internal Revenue Code of 1954 (26 
U.S.C. 3301 and 3302 (a) and (c)) are printed in the 
Appendix (App. 7-9). 


SUMMARY OF ARGUMENT 
ik 


The Board’s powers and authorities are explicitly de- 
fined in the District Act, more specifically in Section 
46-316. In the District Court, the Board relied solely 
‘upon Section 46-316(c) as constituting its authority for 
entering into the Agreement. But neither sub-section 
(c) nor any other sub-section of 46-316 either expressly 
or by implication authorizes the Board to enter into the 
Agreement. Since the Board lacked the legal capacity to 
enter into the Agreement, its action as well as the Agree- 
ment itself and any performance thereunder by the Board 
is ultra vires and illegal. The legislative history of TUCA 
conclusively demonstrates that its acceptance by the re- 
spective state legislatures was an absolute condition pre- 
cedent. Absent a specific enabling statute, and none exists 
here, the Board was purely and simply without power 
to enter into and perform under the Agreement. That 
such prerequisite enabling legislation must exist prior to 
any valid execution of an agreement by a state agency is 
further conclusively demonstrated by the legislative enab- 
ling acts of the various states and by judicial decision. 


I 


Appellants clearly allege abuse of power by the Board, 
since it has not acted in pursuance of any power or author- 
ity granted or delegated to it by Congress. Indeed, Section 
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46-316(c), under its assumed construction by the Board, 
provides no standards at all which would limit it—it has 
no guiding criteria whatsoever. Accordingly, the Board’s 
interpretation would render Section 46-316(c) uncon- 
stitutional. 

Under well considered authorities, equity will restrain 
an administrative board from performing an ultra vires 
or invalid contract. Appellants, as taxpayers under the 
District Act, FUTA, and of other District taxes, are con- 
cretely, substantially and irreparably affected by the un- 
sanctioned action of the Board, im that: Appellants and 
other employers in the Distriet of whom they are broadly © 
representative, would, by the inexorable operation of law, 
be called upon to effect full restoration to the federal 
treasury of any and all extended benefit payments, to- 
gether with administrative costs made or incurred in pur- 
suance of the illegal Agreement. 

This restoration, under Section 104(a) TUCA, is im- 
minent and accomplished by the mandatory reduction of 
vested credits secured to Appellants under FUTA. Al- 
ready the sum of $430,000 has been illegally received and 
is being disbursed by the Board. Commencing on June 17, 
1958, presently continuing, and by the very operation of 
the unsanctioned Agreement, to continue into the future, 
the receipt and disbursement by the Board of funds will 
extend well beyond the $430,000 already received and may 
amount to several millions of dollars. By operation of 
law and as a direct concomitant of the unsanctioned Agree- 
ment, the inexorable liabilities are accruing day by day at 
an alarming rate, to the irreparable and imminent injury 
of Appellants. 

Under Section 104(a) TUCA, Appellants are called upon 
to pay moneys as “‘taxes”’, none of which is available for 
general governmental use; they resist the ‘‘exaction”’ as 
a step in an unauthorized plan, since the Agreement from 
which ‘the exaction arises is wholly invalid. As such 
Appellants clearly have standing to challenge the legality 
of the exaction. United States v. Butler, 297 U.S. 1, 56 
S. Ct. 312, 80 L. Ed. 477. 
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mi 


No answers having been filed, and on motions to dismiss, 
all well-pleaded facts in the Complaint are admitted. It 
is patent under the undisputed facts that Appellants utterly 
lack an adequate, complete and prompt remedy at law. 
That Appellants do not have such a remedy, as ruled 
by the District Court in either the Tax Court, the 
Court of Claims, or the District Court is demonstrated 
by the following: (i) By operation of law (26 U.S.C. 
7442, and Section 601.101, Federal Tax Regulations), 
the Tax Court completely lacks jurisdiction in any cause 
involving FUTA; (ii): By operation of law and decision of 
the Supreme Court (e.g., United States v. Sherwood, infra), 
the Court. of Claims has jurisdiction of actions involving 
solely the United States, and if relief is ‘‘sought against 
others, the suit as to them must be ignored, or if its main- 
tenance against private parties is prerequisite to the prose- 
cution of the suit against the United States, the suit must be 
dismissed.’’ Since clearly the Board would, in any event 
be an indispensable party, the Court of Claims likewise 
lacks jurisdiction; (iii) the undisputed facts clearly dem- 
onstrate that there is no concurrent remedy at law which 
is as complete, as practical, as efficient, and as speedy to 
the ends of justice and its prompt administration; that 
there clearly exists the ever increasing multiplicity of 
suits, for with each passing day the liabilities of Ap- 
pellants increase, with the concurrent extension of time 
over which the graduated reductions of credits will be 
involved; and by clear judicial determinations, Appel- 
lants do not have to await the final ‘‘consummation of 
the threatened injury to obtain preventive relief.” 


IV 


Neither is this an unconsented suit against the United 
States, as ruled by the District Court. It is conceded that 
the Secretary has express authorization under TUCA to 
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enter into agreements under that Act, and as such, the 
Secretary is not even a necessary, much less indispensable 
party. The basic question is whether the Board had the 
legal capacity and power to enter into the Agreement and 
thereby increase Appellants’ taxes. Obviously, Section 
102(a), TUCA, constituting a state or state agency as 
an “agent of the United States” for disbursement of 
funds, contemplates as a condition precedent the exist- 
ence of a valid and subsisting Agreement. In the ab- 
sense of a valid and subsisting Agreement such agency 
relationship simply can not arise. Where, as here, 
Appellants have challenged the power of the Board and 
the validity of the Agreement, which gives rise to the 
very existence of the agency relationship, there can, of 
course, be no finding that an agency relationship exists, 
either in fact or law, until there shall have been a prior 
determination that the Board had the requisite power and 
authority, and that the Agreement itself is valid. 


V 


By implication, at least, the District Court has given the 
Board clearance to continue without diminution in the per- 
formance under the Agreement and the receipt and dis- 
bursement of conceivably millions of dollars, the “‘restora- 
tion”? of which moneys will inexorably fall squarely upon 
Appellants. With each passing day (i) the monetary ad- 
vances by the Secretary under TUCA in performance under 
the Agreement entered into by the Board without sanction 
of law, (ii) the receipt of such advances by the Board, 
(iii) the disbursement of such fands by the Board, 
and (iv) the imminent and concomitant towering sums to 
be “‘restored’’ by Appellants under Section 104(a) TUCA 
are accruing at an alarming rate. The Board by its un- 
sanctioned action has gravely and imminently jeopardized 
a vested statutory credit allowance of Appellants under 
FUTA, with the resultant inexorable increase im taxes. 














Clearly then, there being a genuine controversy as to the 
proper construction of Section 46-316(¢) and the operative 
effect of the Agreement, the District Court could properly 
enter a declaratory judgment. 


ARGUMENT 
I 


THE BOARD, IN ENTERING INTO THE AGREEMENT, ACTED IN 
EXCESS OF ITS STATUTORY AUTHORITY AND POWER. 

It is, of course, fundamental that Congress has exclusive 
and plenary power to legislate for the District of Colum- 
bia, and this power relates not only to national power, 
but also to all power of legislation which may be exercised 
by a ‘‘state’’ in dealing with its affairs. District of Co- 
lumbia v. John R. Thompson Co., 346 U.S. 100, 73 S. Ct. 
1007, 97 L. Ed. 1480; Berman v. Parker, 348 U.S. 26, 75 
S. Ct. 98, 99 L. Ed. 27. 

As the Commissioners of the District are creatures of 
statute possessing no inherent powers, and are merely 
executive agents of a peculiar form of municipal govern- 
ment created by Congress, in which Congress has reserved 
to itself the power of general and ‘“‘state’’ legislation,2 
so the Board is a creature of statute, with no undefined 
and disputable prerogatives, possessing no authority unless 
specifically empowered by Congress, acting in its capac- 
ity as a ‘‘state’’ legislature for the District.” 


A. Section 46-316(c), solely relied upon by the Board as the 
basis of its authority to make the Agreement. does not in 
fact and law extend such authority. 

The Board’s powers and authority are explicitly 
defined in the District Act. More specifically, such au- 
thority as the Board has in relation to this issue is 


2 Savage v. District of Columbia, 1947, Mun. Ct. Appeals, 54 A. 2d 562, 
and cases therein cited. 


2 See, e.g., Layman v. State Unemployment Compensation Commission, 1951, 
167 Ore. 401, 117 P. 2d 974, 982. 
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expressly set out in the ‘cReciprocal Arrangements’’ pro- 
visions of Section 46-316. This section contains enumerated. 
authorizations to the Board to perform certain services on 
behalf of the unemployment compensation agencies of other 
jurisdictions. It likewise authorizes the Board to re- 
quest and receive the same types of services from 
other state and federal agencies. 

Under Section 46-316(c) the Board may exercise ‘‘such 
of its other powers provided herein with respect to the 
administration of this Act.’? Plainly, the nature and extent 
of the cooperation extended by the Board to the agencies 
of another jurisdiction must be within the powers of the 
Board provided in the District Act. However, the District 
Act does not vest any powers in the Board to determine 
whether the law of another jurisdiction (here, the federal 
government) shall or shall not be applicable in the District. 
Tf the Board had not agreed to act as agent for the federal 
government in applying benefit paying provisions of 
TUCA within the District to employees whose employers 
are subject to the District Act, then there would have been 
no oceasion for the use of the facilities and services pos- 
sessed by the Board in so administering TUCA. 

The decision of the Board to act as agent in applying 
TUCA within the District constituted a legislative decision 
by the Board that the federal law was to be applicable in 
the District. Obviously, an authorization for administra- 
tive officers to accept and apply the law of another juris- 
diction and thereby impose tax liabilities ts not to be im- 
plied. It must be clearly and expressly given. But such 
is not the case here. 

Clearly, there is no express authorization, nor can such 
authorization be even reasonably implied, for the Board 
to assume to act as agent for the federal government for 
the purpose of facilitating the administration of a federal 
law and in so doing impose a tax lability on certain 
employers of the District of Columbia. 


1 App. 9, 10, 11. 
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B. The express authorization given to the Board to make 
benefit payments as contained in Section 46-316 would not 
permit the Board to enter into the Agreement. 


It is apparent on its face that the express authorization 
to make benefit arrangements as set out in Section | 
46-316(a) can have no relation to the Agreement. Para- 
graph 2 of sub-section (a) provides for benefit payments 
on the basis of rights accumulated under the laws of other 
jarisdictions. Paragraph 3 of sub-section (a) provides for 
benefit payments on the basis of wages and services 
covered under the laws of other jurisdictions. 

Payments of TUCA benefits are not based on benefit 
rights accumulated under the law of another jurisdiction 
or on the basis of wages and services covered under the 
laws of another jurisdiction. TUCA affords no claimant 
any benefit rights. It simply-provides federal funds to any 
state electing to receive them to continue to make benefit 
payments in an amount equal to one-half the benefit rights 
which any claimant once had under a state law prior to the 
exhaustion of such rights. Thus, it is clear that sub- 
section (a) in no manner contemplates the benefit paying 
arrangements embodied in the Agreement. 

The inapplicability of sub-sections (a) and (b) to TUCA 
Agreement may be further demonstrated. Section 46- 
316(b) authorizes the Board to receive moneys into the 
fund and pay moneys out of the fund in any benefit 
arrangements made pursuant to paragraphs (2) and (3) 
of Sub-section (a). Thus, it is clear that the fund cannot 
be adversely affected by payments made for and on behalf’ 
of other jurisdictions. There is an over-all intent that any 
benefit paying arrangement shall not adversely affect the 
position of the fund or the position of those having an 
interest in the fund. Paragraph (2) of Sub-section (a), 
under which the states generally have made arrangements 
to pay benefits for and on behalf of other states and the 
federal government, requires the finding of the Board that 
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any arrangement made pursuant to the paragraph ‘‘will 
be fair and reasonable to all affected interest . . .” 

The Board could not possibly have found, neither did it 
purport to find, that the Agreement was fair and reason- 
able to all affected interests in the District. Most cer- 
tainly, the interest of District employers is affected, and 
it can hardly be considered that their interest is being 
treated fairly and reasonably by having to assume an in- 
crease in their taxes under FUTA because of the decision 
of the Board to apply a federal law in the District which 
would not have been applicable if the Board had not so 
decided. 

The unreasonableness and unfairness of the Board’s 
action is compounded by the manner in which the federal 
tax increase will fall on different District employers. 
There are approximately 18,073 employers under the 
District Act Of this number 9,700 are not subject to the 
provision of FUTA, because they do not employ as many 
as four employees—the minimum coverage under FUTA 
(R. 6, 10). Thus, approximately 8,000 District employers 
would have to restore to the Federal Government all TUCA 
benefits paid to their own employees and also all 
TUCA benefits paid to employees of approximately 10,000 
other employers, through successive reductions of credits 
(Section 104(a), TUCA). 


1. If the Board’s interpretation of Section 48-316(c) were 
adopted the section would be unconstitutional. 


It is a well-settled principle of statutory construction 
that if an enactment is conceivably capable of two possible 
meanings, one of which would give rise to a serious doubt 
or to a grave question of constitutionality, while the other 
would render the statute palpably valid, the latter inter- 


—_——- 


1“¢'The Labor Market and Employment Security’’, June, 1958, United States 
Department of Labor. 
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pretation should be adopted. In United States v. Rumely, 
345 U.S. 41, 45, 73 S. Ct. 543, 545, 97 L. Ed. 770, the 
Supreme Court held that a statute must be construed: 


‘c. . . having special regard for the principle of 
constitutional adjudication which makes it decisive in 
the choice of fair alternatives that one construction 
may raise serious constitutional questions avoided by 
another. In a long series of decisions we have acted 
on this principle. In the words of Mr. Chief Justice 
Taft, ‘(2)¢ is our duty in the interpretation of federal 
statutes to reach a conclusion which will avoid serious 
doubt of their constitutionality.’ Richmond Screw 
Anchor Co. v. United States, 275 U.S. 331, 346, 48 
S. Ct. 194, 198, 72 L. Ed. 303. Again what Congress 
has written, we said through Mr. Chief Justice .. . 
Stone ‘must*be construed with an eye to possible con- 
stitutional limitations so as to avoid doubts as to its 
validity.” Lucas v. Alexander, 279 U.S. 573, 577, 49 
S. Ct. 426, 428, 73 L. Ed. 851. As phrased by Mr. Chief 
Justice Hughes, ‘if a serious doubt of constitutionality 
is raised, tt is a cardinal principle that thts Court will 
first ascertain whether a construction of the statute is 
fairly possible by which the question may be avoided.’ 
Crowell v. Benson, 285 U.S. 22, 62, 52 S. Ct. 285, 296, 
76 L. Ed. 598, and cases cited.’’ 


It is, of course, fundamental, that Congress must estab- 
lish definite standards to be followed and policies to be 
effectuated. Within these standards the administrative 
agency may exercise its discretion in the application and 
enforcement of the statute in order to carry out its purpose. 
Congress may not delegate nor may an administrative 
agency usurp the legislative function. Intelligent principles 
and definite standards must be stated to guide, control 
and limit the execution of the statute; they cannot be left 
to the administrative agency’s discretion. And an 


1 The Abby Dodge, 223 U.S. 166, 32 8. Ct. 310, 56 L. Ed. 390; Arkansas 
Naturat Gas Co. v. Arkansas Railroad Commission, 261 U.8. 379, 383, 43 8. Ct. 
387, 388 67 L. Ed. 705; United States v. Delaware ¢ Hudson Co. 213 US. 
366, 408, 29 8, Ct. 527, 53 L. Ed. 836. 





18 


attempted delegation of power to an administrative Board 
where no standards are established by which the Board 
shall be governed in its action is, in effect, an attempted 
delegation to such Board of the power to enact law. 

The language of Section 46-316(c) gives the Board the 
right to ‘‘cooperate’’ in exchanging services, and making 
available ‘‘facilities and information,”’ and “‘to facilitate 
the administration of any’’ state or federal unemployment 
compensation law of a non-substantive and administrative 
nature. Section 46-316(c), under its assumed construction 
by the Board, provides no standards at all which would 
limit the Board. It would have uncontrolled discretion. 
To make an agreement under the assumed construction, 
the Board would need only to find it: 


‘necessary or appropriate to facilitate the administra- 
tion of any state or federal unemployment com- 
pensation or public employment service law’’, 


no matter what the law provides? The limit of the Board’s 
assumed power, under such interpretation, is measured by 
the vague and illusory concept of ‘‘necessary and appro- 


1 Schechter Poultry Corp. v. United States, 295 U.S. 495, 55 8. Ct. 837, 79 
L. Ed 1570, 97 ALR. 947; Panama Befining Co. v. Ryan, 293 U.S. 388, 55 
S. Ct. 241, 79 L. Ed. 446. See also: Mitchell v. Morris, 1949, 94 Cal. App. 2d 
446, 448, 210 P. 2d 857, 858; Agnew v. City of Culver City, 1956, 147 Cal. App. 
2a 144, 304 P. 2d 788. 


2I¢ the Board’s interpretation were adopted, then would not the Board 
have unbridled power to enter into a myriad of arrangements permitted by 
an assumed federal law which would: 
(i) Decrease the credit against federal taxes from 90% to 0%. 
(ii) Increase the federal tax rate on District employers from 3% to 
100%, or any percentage whatsoever. 
(iii) Provide supplemental benefit at 3 or more times the current rate. 
(iv) Extend supplemental benefit payments for 3 or more times the 
weeks now provided by the District Act; 


and so on, ad infinitum. Likewise, would it not give the Board the un- 
limited power to enter into arrangements with any state covering any con 
ceivable agreement, with no criteria whatsoever to guide it, and wholly 
irrespective, or even in derogation of the provisions of Sections 46-316(a) 
and (b) or any other provision of the District Act? 
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priate to facilitate the administration of any state or 
federal unemployment compensation or public employ- 
ment service law.’? The standard to be followed in the 
exercise of the power is the personal fancy of the Board. 

Accordingly, the Board’s interpretation would obviously 
render Section 46-316(c) unconstitutional. 


C. The legislative history of TUCA conclusively shows that its 
acceptance by state legislative action was contemplated. 


Clearly, TUCA authorizes only the Secretary ‘‘to enter 
into an’? Agreement. Even a cursory review of the legis- 
lative history of that Act clearly demonstrates that 
legislative action was a condition precedent to the execu- 
tion of any agreement by a state or state agency. 


1. Secretary: 
Although the Secretary had divergent views about the 
matter, he testified before the House:* 
“If this program were to be made optional, it 
seemed to us that this might well require individual 


state legislative action in order to decide whether or 
not the state wished to take the option.’’” 


2. Senate Report:* 


The Senate Report is redundant with declarations that 
specific legislative enabling enactments are prerequisite to 
the entering into of an agreement under TUCA. The 
following are graphic illustrations: 


1 Hearings before the Committee on Ways and Means, House of Representa- 
tives, 85th Congress, 2nd Session, on H.R. 11326, H.-R. 11327, and H.R. 11679, 
March 28, 31, and April 1, 1958, hereafter called ‘‘House Report’’. 

2p. 41 House Report. 

3 Hearings before the Committee on Finance, United States Senate, 85th 
Congress, 2nd Session, on H-R, 12065, ‘‘An Act to provide for temporary 


additional unemployment compensation, and for other purposes’’, May 13, 
14, 15 and 16, 1958’’, hereafter called ‘‘Senate Report”. 





Page 115: 

““Senator Douglas . . - So it is apparent that @ 
special session of the legislature would have to be 
called in the vast majority of States if they were to 
accept.”’ 


Page 290: 


“Senator Douglas . . - Is it your feeling, therefore, 
that if H.R. 12065 is passed when the State legislatures 
convene the State legislatures will be reluctant to elect 
to borrow the money because ultimately this will mean 
a. higher tax burden upon their employers? 


‘‘Mr. Lester [Princeton University] . . . I think 
cota a special session will be called matt 


Page 346: 


“Senator Kennedy . . . The American Law 
Division of the Library of Congress informs me that 
it can find no State constitution in which the governor 


is granted the power to obligate the State in fiscal 
matters. 


“<T have here their statement which says that we 
have examined the constitution of the States listed 
as to the constitutional powers of the governor to 
obligate the States in fiscal matters and found no 
instance in which such power is granted to the 
governor. 


Page 348: 


‘‘Senator Kennedy . . - H.R. 12065... .- simply 
permits each State legislature, if it so wishes to use 
sts own resources or credit to extend its own benefit 
period by as much as it likes up to 50 percent—all 
of which it can do now, without paying any Federal 
administrative costs.”” 

‘‘In many States, even if the legislature would be 
summoned to pass enabling legislation the State 
constitution has been interpreted to prevent the 
incurrence of this kind of obligation.’’ 








21 


3. Minority report! and replies of Governors: 

The entire Minority Report, in effect, recapitulates the 
Senate Report, and specifically treats with the query as 
to whether an agreement under TUCA can be entered into 
‘‘without prior approval from their [State] legislatures 
and in some cases from the people.’’ (p. 2, Minority Re- 
port). In reviewing all the aspects involved, the Minority 
Report (p. 7) unequivocally indicates that: 

‘“‘The replies from the Governors and other State 
officials offer conclusive proof, in our opinion, that the 
majority of the States probably cannot, without new 
legislative action (and in some cases constitutional 


changes), take the action provided for in H.R. 12065 
to extend benefits for their unemployed .. .’” 


In fine, the legislative history clearly shows that, at least 
35 out of 37 states which contacted the Senate Committee 
relative to the TUCA enactment explicitly held that an 
agreement could not be entered into by the state, much less 


the state agency administering the unemployment compen- 
sation law, without specific enabling legislation.* 


4. Congressional Record:+ 


Mr. Simpson (Ways and Means Committee) stated, with 
reference to the Herlong Bill, which was enacted as TUCA: 


“‘No money will be made available to any state for 
distribution to people who are unemployed umless the 
representatives of the people ask for it. These local 
representatives in the state legislatures are the very 
people who preserve this dual system of responsibility 


1‘¢Temporary Unemployment Compensation Act of 1958,’’ Calendar No. 
1655, Report no. 1625, Part 2, Minority Views to accompany HLR. 12065, 
hereafter called ‘‘Minority Report.’” 

2¥For the reports of the Governors see: pp. 7, et seq., Minority Report, 
and pp. 113, 114, 115, 116, 117, 128, 129, 130, 131, 132, 183, 134, 154, 155, 156, 
157, 158, 294, 295, 296, 297, 298 and 299 of the Senate Report. 

3 Minority Eeport, pp. 15, 16; Senate Report, passim. 

4 Congressional Record, May 1, 1958, p. 7071. 
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and unless they ask for it in a way provided by their 
constitution and their own laws for this money the 
state will not get it or be taxed to pay it back.”’ 


It appears manifest then that specific enabling legis- 
lation would be required as a condition precedent to the 
execution of any contemplated TUCA agreement. 

The question as to authority by implication arose on 
page 258 of the Senate Report: 


“|. ‘The question, as I see it, Senator, is that 
perhaps existing state legislation might authorize the 
existing State agency to make an agreement to borrow 
money, but there could be a further question, and 
there is I believe in several States statutes, whether 
or not the delegation authorizes the commission to 
ac sa on behalf of the State the repayment feature of 
t 11 SRG 


‘Senator Frear . . . In the event that the com- 
mission was given the right and authority by the State 
legislature to increase the assessment then it would 
seem that you could assume that the legislature had 
the intent of giving that authority to the commission.”’ 


Not only was the Board never given ‘‘the right and 
authority by’? Congress to ‘increase the assessment”’, 
but Section 46-313(d), District of Columbia Code, supra, 
limits its authority only to recommending such change 
to the Congress? So that, in no event does the Board have 
the capacity or power to enter into the Agreement, and 
thereby increase Appellants’ taxes.* 


iNew York passed specific enabling legislation prior to the actual enact 
ment of TUCA (Senate Report p. 125). 


2 Section 46-313(d) provides that: ‘<The Board shall, whenever it believes 
that a change in the contribution or benefit rate is necessary to protect the 
solvency of the fund, at once recommend such change to the Congresm . . -'”. 


SSe0e Section 46-303, District of Columbia Code, wherein Congress itself 
Jegislates on the District rate, as for example, sub-section (b) which provides: 
Bach employer shall pay contributions equal to 2.7 per centum of wages . - -””. 
There simply is no power whatsoever in the Board ‘‘to increase the asscse 
ment’?’(District Act, passim). 
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Photostat copies of the ‘‘Reciprocal Arrangement’’ 
provisions of (i) Delaware, (ii) Maryland, (iii) Massa- 
chusetts, (iv) Michigan, (v) Minnesota, (vi) Nevada, 
(vii) New Jersey, (viii) New York, and (ix) West 
Virginia were handed to the Court during argument on 
Appellants application for a stay. Typical are the pro- 
visions of Maryland which are set out verbatim in the 
Appendix (App. 17, 18). In practically each instance 
the provisions are identical to those in Section 46-316, 
including Section 46-316(c). There is, however, one 
significant focal point of divergence: each of these 
9 states have specific supplementary enabling legislation 
expressly authorizing participation under TUCA and 
expressly empowering the State board to enter into such 
an agreement. By way of illustration, let us refer to two 
states, Virginia and Maryland, as contrasted to the District 
of Columbia. 


Virginia: 
The Governor of Virginia asserted: 


‘At the present time I have no intention of asking 
for the repayable advance of Federal funds roposed 
by H.R. 12065 for temporary extension of State un- 
employment benefits. If such an advance were 
necessary or desirable I am of the opinion that specific 
legislative authority would have to be provided ...”’ 


There being no “‘specific legislative authority’? by the 
Virginia Legislature, no agreement was ever, or could law- 
fully be, entered into under TUCA. Hence, there is no 
TUCA agreement extant in Virginia. 


1 Senate Report p. 126; Minority Report, p. 11. 





‘2A 
Maryland: 
The Assistant to the Governor of Maryland asserted :* 


“This extension in the benefit period will require 
legislative action and the Governor is ready to call a 
special session of the Maryland General Assembly for 
this specific purpose at the proper time.” 


On June 13, 1958, the Maryland legislature enacted into 
law the followmg: 


State of 
States to carry the pro- 
‘Tempo ent Compensa- 
(Public Law 441, 85 Congress) under 
d ?r tions as are 


by said ‘ emporary Unem- 
ployment ‘Compensation Act of 1958” ”’. 


Under and by virtue of this specific enabling legislation, 
the Executive Director of the Department of Employment 
Security of the State of Maryland entered into a TUCA 


agreement. 
District of Columbia: 

Without benefit of law, and wholly in the absence of any 
enabling legislation, the Board, by a vote of 3 to 2 
‘canthorized the director to enter’? into an agreement, and 
then purported to execute the Agreement (R. 26). 

Is not the Board, in effect, asking this Court, as it did 
the District Court, to sanction administrative legislation, 
or in the alternative to have the federal judiciary legislate 
into law powers which the Congress itself has not seen fit 


1 Senate Report, p. 134; Minority Report, p. 9. 
2 App. 17, 18. 
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to bestow upon the Board, and which Congress itself 
specifically declined: to grant?* 


E. The highest court of the only state which has ruled. upon 


What then of judicial determinations in jurisdictions not 
having specific enabling legislation? The State of Ken- 
tucky is the only jurisdiction where not only the trial court, 
but also the appellate court has rendered a judgment and 
opinion. In Kentucky, the legislature did not enact any 
such supplementary enabling legislation,” as did the legis- 
latures of the 9 States discussed under the preceding 
Argument. The Franklin Circuit Court in Cole v. 
Kentucky Unemployment Insurance Commission, et al., 
Civil Action No. 56394, in reviewing the Unemployment 
Statute, clearly held: 


‘‘. . . Kentucky Unemployment Insurance. Com- 
mission . . . and Commissioner of the Department of 
Economic Security have no right or authority under 
the existing laws of the Commonwealth of Kentucky 
. . - to enter into an agreement with the United States 
Secretary of Labor or any other party for the purpose 


1 As stated in DeSoto Securities Co. v. C.I.B., 7 Cir., 1956, 285 F. 2d 
409, 411: 

¢*, . . We shall determine the intention of Congress in conformance 

with the words it has used and not in the face of those words.... The 

Courts can only interpret congressional Acts. They cannot’ legislate.” 


See also: 68 Casexs More. or Less, Each Containing Siz. Jars of Jam v. United 
States, 340 U.S. 593, 596, 71 8S. Ct.. 515, 518, 95: L. Ed. 566;; Bowles v. 
Silverman, D.C.D.S.D., 1944, 57 F. Supp. 900, 991; Story v. Snyder, et al., 87 
US. App. D.C. 96, 184 F. 2d 545, 559, cert. den. 340 U.S. 866, 71 8. Ct. 
88, 95 L. Ed. 682. 


2The Governor of Kentucky wired the Senate Committee on May 9, 1958: 


‘*The State has no authority with or without legislative action to 
create an obligation to repay funds that have been advanced under H.R. 
12065 by the Federal Government, to pay unemployment insurance. Nor 
ean I enter into an agreement to that effect ...’? (Senate Report, 
p. 181) 
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of paying through the Division of Unemployment 

Insurance Com tion of the Commonwealth grants 

or benefits under the “Temporary Unemployment 

Compensation Act of 1958’ passed by the 85th Congress 

and signed into law by the President of the United 
. . the entering into an 


ealth of Kentucky and 
the ee 


an 

that, in order for ¢ In- 

surance Commission and/or . - - C. of 

the Department of Economic Security to so act, specific 

segue to that effect must be passed and made into 
ww’. 


And, in affirming the circuit court, the Court of Appeals 
of Kentucky, in Cole v. Kentucky Unemployment Insurance 
Commission, et al., 1958, 315 S.W. 2d 457, 459, concluded: 

the 


nal benefits would 
total taxes to be paid 


«mpos 


Counsel for Appellants have found no judicial deter- 
mination holding to the contrary. 
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THE DISTRICT COURT CLEARLY ERRED IN DISMISSING 
THE COMPLAINT. 


As held by this Court in Callway v. Hamilton National 
Bank of Washington, 90 U.S. App. D. C. 228, 195 F. 2d 
556, 559: 


‘*In dealing with the record on this appeal, however, 
we must observe the usual rule that on a motion to 
dismiss, the plaintiff’s allegations are to be taken as 
true and all reasonable favorable inferences arising 
therefrom are to be indulged. Dioguardi v. Durning, 
2 Cir., 139 F. 2d 774. A motion to dismiss should not 
be sustained ‘unless it appears to a certainty that the 
plaintiff would be entitled to no relief under any state 
of facts which could be proved in support of the claim’ 
set forth by the plaintiff. Dennis v. Village of Tonka 
Bay, 8 Cir., 151 F. 2d 411, 412. See also Dollar v. 
Land, 81 U.S. App. D.C. 28, 154 F. 2d 307, affirmed 
330 U.S. 731, 67 S. Ct. 1009, 91 L. Ed. 1209. Farther, 
regardless of what label may be attached to this pro- 
ceeding at this stage, we think we must dispose of it 
on the following basis: First, as indicated above, we 
must take plaintiff’s assertions of fact as true—they 
are not disputed. nor are they patently false. Second, 
we must not attempt to resolve any conflict m the 
inferences to which they give rise, for to do so would 
go beyond the proper scope of either a motion to 
dismiss or one for summary judgment. Sartor v. 
Arkansas Gas Corp., 321 U.S. 620, 64 S. Ct. 724 88 
L. Ed. 967; Ottimger v. General Motors Corp., 
D.C.S.D.N.Y., 27 F. Supp. 508; Farrall v. District of 
Columbia A.A-U. supra [80 U.S. App. D.C. 396, 153 
F. 2d 647]. Third, we must determme whether, tf all 
confuctung inferences were to be resolved in plamtiff’s 
favor at a trial, he would nevertheless not be legally 
entitled to a recovery. For if such be the case, then 
clearly he has failed to state a claim on which relief 
can be granted (Rule 12(b)(6)), and he has also failed 
to raise an issue of [material] fact or show that de- 
fendant is not entitled to judgment as a matter of law 
(Rule 56)... .”’ 
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Moreover, the language of the complaint must be con- 
strued to give Appellants the benefit of reasonable in- 
tendments of their allegations. Read in the light of these 
canons, it is clear that the complaint patently sets forth 
a cause of action upon which relief can be granted. 


A. Injunctive relief is the proper remedy against the Board. 


In their Complaint, Appellants seek, inter alia, to enjoin 
the Board from (i) continuing any further performance 
under the Agreement unlawfully entered into by it, and 
(ii) receiving and making further payments of any amounts 
of temporary unemployment compensation as contemplated 
by TUCA. 


It is, of course, a well-settled legal principle that, where 
the act complained of is not authorized by statute, or where 
the statute authorizing it is void because it conflicts with 
some provisions of the Constitution, the Board attempting 
it may be restrained, notwithstanding its claim that it 
is acting in an official capacity. In sach case, the Board 
is acting, not within the law, but outside it, and its acts 
are not the acts of Government, and the law affords it no 
protection for what it is doing or is about to do.* In this 
case, Appellants charge an abuse of power, and as said 
by the Supreme Court in Philadelphia Company v. 
Stimson, 223 U.S. 605, 32 S. Ct. 340, 345, 56 L. Ed. 570: 


sc. . . Where the officer is proceeding under an 

unconstitutional act, its invalidity suffices to show that 

1 See, eg., Virgin Island Corp. v. Toylor $ Co. 7 Cir., 1953, 202 F. 2a 

61, 65; Machado v. McGrath, 90 U.S. App. D.C. 70, 193 F. 2a 706, 708, 
cert. den., 342 U.S. 948, 72 8. Ct. 557, 96 L. Ed. 705. 


2 Noble v. Union River Logging Co., 147 US. 165, 13 & Ct. 271,.37 L. Ed. 
128, affirming 9 Mackey (20 D.C.) 555; Stafford v.. Wallace, 258 US. 495, 
512, 42 8. Ct. 397, 66 L. Ed. 735, 23 ALR. 229. 
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he is without authority, and it is this absence of lawful 
pormen and his abuse of authority in imposing or en- 
orcing, in the name of the state, unwarrantable 
exactions or restrictions, to the irreparable loss of the 
complaint, which is the basis of the decree. Ex e 
Young, 209 U.S. 159, 28 S. Ct. 441, 52 L. Ed. 728, 
13 L.B.A., N.S. 932, 14 A. & E. Ann. Cas. 764, and a 
similar injury may be inflicted and there may exist 
ground for equitable relief when an officer, insisting 
that he has the warrant of the statute, ts transcending 
his bounds, and thus unlawfully assuming to exercise 
the power of government ... .”’ 


In Darlington v. Lane, 1917, 46 App. D.C. 465, 479," this 
Court held: 


“Tf an officer of the government is without lawful 
power or jurisdiction to do the thing complained of, 
he may be enjoined with the same propriety as by 
mandamus he can be compelled to perform a duty 
imposed upon him by law.’” 


And in the words of the Supreme Court, in Waite v. 
Macy, 246 U.S. 606, 609, 38 S. Ct. 395, 397, 62 L. Ed. 895: 


‘The Secretary and the board must keep within the 
statute . . . which goes to their jurisdiction . . . and 
we see no reason why the restrictions should not be 
enforced by injunction. We are satisfied that no other 
remedy, if there is any other, will secure the plaintiffs’ 
Tl ts.’? 

1 Reversed on other grounds, 249 U.S. 331, 39 8. Ct. 229, 63 L. Ed. 629. 


2 This appears to be the established laws in the state courts as well. See, 
eg., Western Pennsyleania Hospital v. Lichliter 1941, Pa. 17 A. 2d 306, 132 
ALE. 1146, 1152 wherein it is said: 

‘¢We know of no case where . . . equity may not restrain an admin- 
istrative agency from exercising powers not conferred upon it by the 


legislature .. . 

<<Many other cases could be cited to the same effect, but we feel that 
these are sufficient to show that the Courts, in the exercise of their 
equitable powers may enjoin an administrative agency of the State 
from exercising powers not conferred upon them or unconstitutionally 
conferred wpon them.’’ 


See also, Hollman v. Warren, 1948, 32 Cal. 2d 351, 196 P. 2d 562. 
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(a) It is firmly established that, upon the suit of a taz- 
payer, equity will restrain an administrative board 
from performing an ultra vires or invalid contract. 


Plaintiffs are not seeking to restrain the federal tax; 
they are simply seeking to restrain the Board from per- 
forming an agreement which the Board could not lawfully 
undertake. Obviously, if it is found that the Board can 
not make such an agreement, any federal tax question 
can not arise, for the federal taxes are levied 4 years 
hence as a consequence of a state or state unemployment 
compensation administrative agency having performed a 
TUCA agreement with the Secretary in the interim period 
of time. As stated in Coddington v. Helbig, 1950, 195 Md. 
330, 73 A. 2d 454, 457: 


<The law is well established that a court of equity 
on the suit of a taxpayer will restram .. . an 
administrative agency from entering into or perform- 
ing an unlawful or ultra vires contract, when such 


action may injuriously affect the taxpayer’s rights 
and property .. .” 


Likewise, as stated in Masson v. Reindollar, et al., 1949, 
193 Md. 683, 69 A. 2d 482, 485: 
“Of course, a court of equity, upon the suit of a tax- 


payer will restrain an administrative agency from 
. . . performing an ultra vires or invalid contract.” 


And as said in Lowell v. Massachusetts Bonding ¢ 
Ins. Co., 1948, 313 Mass. 257, 47 N.E. 2d 265, 273: 


‘Contracts unlawfully entered into . . . may be 
enjoined.”’ 
See also McKaig v. Mayor and City Council, 1955, 208 Md. 


95, 102, 116 A. 2d 384, 387; Mitchell v. Houstle, 1958, Md., 
142 A. 2d 556; and cases therein cited. 
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(6) Appellants are concretely, substantially and tirrepa- 
rably affected by the umsanctioned action of the 
Board. 


Section 104(a) TUCA, in material part, provides: 


‘‘The total credits allowed under section 3302(c) 
. . - Shall be reduced ... until . . . there have been 
restored to the Treasury the amounts of temporary 
unemployment compensation paid in the State under 
this Act . . . and the amount of the costs incurred 
in the administration of this Act .. .’’ 


The provisions for ‘‘restoration’’ under that section are 
self-executing. In each instance where federal funds have 
been advanced under a TUCA agreement, ‘‘the total credits 
allowed’’ under FUTA ‘‘shall be reduced’’ until all such 
sums shall ‘‘have been restored’’ to the federal govern- 
ment.” 

Clearly, there can be no question but that the ‘“present 
contribution rate’? of Appellants, and other employers 
similarly situated, is being gravely ‘‘jeopardized’’, since 
already the sum of $430,000 has been received by the 
Board, and additional funds, which may well amount to 
millions of dollars, may be involved under the terms of 
the Agreement (R. 5, 6). 

Appellants, and others similarly situated, are inex- 
orably, imminently and irreparably being injured by 
the action of the Board, for as so clearly stated in 
Pennsylvania State Chamber of Commerce, et al. v. 
Torquato, 1956, 386 Pa. 306, 125 A. 2d 755, 759, 760, cert. 
den., sub nom., Bowman et al. v. Pennsylvania State 


1 As stated in the Minority Report (p. 5): 


**The vehicle through which repayment is to be affected is an addi- 
tional tax on the covered payrolls. This is to be at the rate of 0.15 
pereent in 1963, 0.30 percent in 1964, and 0.45 percent in 1965, and 
this process is to be continued until the full amount charged against 
the State is returned. Since the amount of the repayments will differ 
from State to State, so will the duration of these assessments. If a 
State does not accept, its employers will not be burdened later with any 
added tax.’?’ 
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Chamber of Commerce, et al., 352 U.S. 1024, 77 8. Ct. 589, 
1 L. Ed. 2d 596: 


<The Westinghouse Electric Corporation is a proper 
party plaintiff, not only as a contributor to the Un- 
employmnt Compensation Fund and therefore a tax- 
payer [citing authorities] .. . but also because its 
own reserve account will be charged with the payment 
of any unemployment benefits that are made, and its 
present contribution rate thereby jeopardized. 


‘<Not only Westinghouse but also all the other plain- 
tiffs who contribute to the Unemployment Compensa- 
tion Fund have a property right therein which is 
entitled to protection, and for this reason and because 
they are taxpayers, have a status to maintain this suit 
[citing authorities] . - .- Furthermore, it is cer- 
tainly clear that irreparable damage would result if 
this special injunction were not granted.’? 


Likewise, in Bodinson Manufacturing Co. v. California 
Employment Commission, 1941, 17 Cal. App. 2d 321, 330, 
109 P. 2d 935, 941, the Court clearly held: 


‘<Wyrthermore, it seems apparent that the employer 
whose reserve account is affected is the only person 
having sufficient incentive to challenge the decision 
awarding benefits. Action by this employer provides 
the only procedural guarantee that the commission 
can be held by legal process to comply with the require- 
ments of the statute under which its operates.’’ 


In Chrysler Corporation v. Appeal Board of Michigan 
Unemployment Compensation, et al., 1942, 301 Mich. 351, 
3 N.W. 2d 302; 304, 305, it is stated: 


‘That the Chrysler Corporation has a propery 
right in the unemployment compensation fund and in 
its just administration was also passed on . . - in 
Chrysler Corporation v. Smith, supra [297 Mich. 438, 
998 N.W. 87, 135 A-L.-R. 900] wherein it was said: 
‘Claimants question the right of the Chrysler Cor- 
poration to ap and contest their right to awards. 
This requires but short answer. As a contributor to 
the fund, having an interest in its proper disburse- 
ment, it was the right of the corporation, if not its 
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duty, to see that the purpose and full integrity of the 
fund was preserved.’ 


“In respect of his right and duty to have only lawful 
use made of the unemployment fund, the assessed em- 
ployer is in substantially the same position as the 
ordinary taxpayer relative to public moneys acquired 
by taxation being used for lawful purposes only. 
Thomas v. Board of Supervisors of Wayne County, 
214 Mich. 72, 182 N.W. 417; Savidge v. Village of 
Spring Lake, 112 Mich. 91, 70 N.W. 425, 426, wherein 
we said: ‘It 2s well settled in this state that a taxpayer 
in the situation of the complainant is entitled to main- 
tain a suit to restrain the illegal action of a munici- 
pality in the expenditure of money.’ ”’ 


And at 3 N.W. 2d, page 305, the Court states: 


“The claimants have taken the position that the 
decisions of the commission allowing and directing the 
payment of benefits are beyond judicial review. . . . 
It cannot be true that this is the attitude of the 
members of the commission, who are public officers 
acting as trustees of a public fund which now contains 
an enormous amount of money collected from the em- 
ployers and employees of the state for a specific 

urpose, namely, for the relief of employees who have 
ed subjected to involuntary unemployment, and who 
are eligible under the law to receive benefits. If the 
commission persists in payments to those who are 
ineligible in receiving benefits . . . approximately a 
mos million dollars will be unlawfully paid out of a 
und... 


“To hold that a commission set up by a statute of 
this state with highly important and responsible duties 
of the Employment Commission is not amenable to 
judicial process . . . would be to constitute the com- 
mission an autocratic body whose functioning is 
uncontrolled by any consideration except tts own whim 
and caprice. Such of course is not the law of this 
state, nor of any other jurisdiction, state or federal.’’ 


In McKinley v. California Employment Stab. Com- 
mission, 1949, 34 Cal. App. 2d 239, 209 P. 2d 602, wherein 
unemployment benefits were erroneously paid to claimants, 
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it was clearly held that the employers were entitled to a 
writ of mandamus to require the board to remove from 
the official records the charges against the employers’ 
accounts by reason of such payments. 


And directly in point is Cole v. Kentucky Unemployment 
Insurance Commission, supra, an action bearing squarely 
upon TUCA. Therein the Court held (315 S.W. 2d p. 458) : 

‘The Associated Industries of Kentucky (a group 
of interested employers) were permitted to intervene 
and to join the defendants in opposing the plaintiffs’ 
contentions.’” 

Clearly then, Appellants are concretely, substantially 
and irreparably affected by the unsanctioned action of the 
Board and the District Court erred in dismissing the 
Complaint. 


(c) The attempted creation of a debt by the Board which 
is likely to cause an increase in the tax burden may be 


challenged by the individual taxpayers. 


If, as urged in the District Court by the Board, restora- 
tion of the funds advanced under the Agreement may be 
made from other revenues of the District, then, of course, 
there is the creation of an illegal debt by the Board. 


In the Minority Report (p. 5) it is stated that what 
TUCA “does is to provide @ loan to the States.’’ The 
Senate Report is of identical tenor.’ 


1 In their motion to intervene, the Associated Industires of Kentucky stated: 


<e. . . that it is an unincorporated association of various industrial 
employers doing business in Kentucky . . . subject to the provisions of 
the Kentucky Unemployment Act... and that the intervenor is also 
itself an employer subject to the provisions of said Act. 

‘¢That the intervenor and all of the employers represented by it, and 
composing its membership, will be subject to any additional payroll taxes 
which will be imposed . . . in the event that the State of Kentucky, 
or any of its administrative agencies or officers, should execute the agree- 
ment between the Federal Government and the State provided for in said 
federal Act ...”’ 


2 Senate Report, pp. 116, 126, 131, 132, 133, 155, 158, 255, 257, 290, 346, 
349, 378. 





35 


In Crampton v. Zabriskie, 101 U.S. 601, 609, 25 L. Ed. 
1070, 1071, a leading authority on the point, the Supreme 
Court stated: 


‘“‘Of the right of resident taxpayers to invoke the 
interposition of a court of equity to prevent an illegal 
disposition of the moneys of the county or the illegal 
creation of a debt which they, in common with other 
property holders of the county, may otherwise be 
compelled to pay, there is at this day no serious 
question. The right has been recognized by the State 
courts in numerous cases; and from the nature of the 

wers exercised by municipal corporations the great 

ger of their abuse and the necessity of prompt 
action to prevent irremediable injuries, it would seem 
eminently proper for courts of equity to interfere upon 
the application of taxpayers of a county to prevent the 
consummation of a wrong, when the officers of these 
corporations assume, in excess of their powers to 
create burdens upon property holders. . .’’ 


In Franklin Township in Somerset County v. Tugwell, 66 


App. D.C. 42, 85 F. 2nd 209, 215, this Court held: 


‘‘The attempted creation of a debt by a municipality 
or some other action, which is likely to cause an in- 
crease in the tax burden may be challenged by the 
individual taxpayer. Crampton v. Zabriskie, 101 U.S. 
601, 25 L. Ed. 1070; . . .” 


See also: Hotel Co. v. Electric Lighting Co., 1900, 17 App. 
D.C. 356, 365, 366; Brown v. Trousdale, 138 U.S. 389, 394, 
11 S. Ct. 309, 34 L. Ed. 987; Colvin v. Jacksonville, 159 
US. 456, 15 8. Ct. 806, 39 L. Ed. 1053; Buscaglia v. District 
Court of San Juan, 1st Cir., 1944, 145 F. 2d 274, 284. And, 
as recapitulated in Shillito v. City of Spartanburg, 1948 
214 S.C. 11, 22, 51 S.EB. 2d 95, 99, 5 A.L.R. 2d 863: 


‘<. , . a taxpayer who may be compelled to pay the 
assessment or who contributed to the sum jeopardized 
is considered to have sufficient interest to enjoin the 
illegal act. The decided preponderance of authority 
holds that a taxpayer singly or in a class suit may 
maintain a suit in equity to restrain unlawful 
municipal action which leads directly or indirectly to 
taxation.”’ 
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Clearly then, Appellants were entitled to their day in 
court and their complaint should not have been summarily 
dismissed. 

(d) The jurisdictional amount exists. 

Although not ruled on by the District Court, the Board, 
nevertheless, contended below that Appellants’ ‘‘individual 
claims’’ are not within the jurisdictional amount (R. 21). 
In their Complaint, Appellants allege that the Washing- 
ton Board of Trade membership ‘‘consists of some 2,400 
individuals and 4,160 firms’? and that Appellants are 
broadly representative of a large group ‘‘who are affected 
by the matters set forth in the Complaint and it is im- 
practicable to bring them all before the Court”? (R. 4). 
In paragraph 5 of the Complaint (R. 5), it is alleged that 
the ‘‘Board has received some $430,000 and, on information 
and belief expects to spend some 65% or more thereof by 
October 1, 1958.’ It is further alleged in paragraph 5 
of the Complaint (R. 4) that the Board, under the ‘‘agree- 
ment expects to obtain farther large sums - - . which may 
amount in the aggregate to several millions of dollars.’’ 
(R. 5). 

In Gibbs v. Buck, 1939, 307 US. 66, 72, 59 S. Ct. 725, 729, 
93 L. Ed. 1111, a suit by an association and several of its 
members on behalf of themselves and other similarly 
situated members of the association to enjoin the enforce- 
ment of 2 state statute affecting the interests of all the 
members, it was held by the Supreme Court: 


controversy is 
amount, or if to t 


1No answers having been filed by Appellees, all well-pleaded allegations 
are deemed admitted on their motions to dismiss. Olen Mills, Inc. v. Enter- 
prise Pub. Co., 5 Cir., 1954, 210 F. 24 895; Hearst Radio v. F.C.C., 8 US. 
App. D.C. 63, 167 F. 2d 225; Mayflower Hotel Stockholders Protection 
Committee v. Mayflower Hotet Corp. 8 US. App. D.C. 275, 173 F. 2d 
146; Dollar v. Lond, 330 U.S. 731, 67 S. Ct. 1009, 91 L. Ed. 1202. 
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this representative suit, the matter in controversy is 
of that value.’’ 


And as stated in Firemen’s Fund Ins. Co., et al. v. 
Crandall Horse Co. of Buffalo, N.Y., W-D., N.Y., 1942, 47 
F. 2d 78, where several plaintiffs unite to enforce a single 
title or right in which they have a common interest, it is 
sufficient if their interests collectively equal the amount 
necessary to give federal District Court jurisdiction. See 
also, Pinel v. Pinel, 240 U.S. 594, 36 S. Ct. 416, 417, 60 L. 
Ed. 817; Troy Bank v. Whitehead & Co., 222 U.S. 39, 32 
S. Ct. 9, 56 L. Ed. 81. 

In Aero Design & Engineering Co. v. Oklahoma Employ- 
ment Security Commission, D.C., Okla., 1956, 151 F. Supp. 
844, 845, wherein the commission contended that the 
amount in controversy, so far as the plaintiff-employer 
therein was concerned, did not exceed the jurisdictional 
amount of a federal court, the court ruled: 


. “, | , the object of the suit is to restrain the com- 
mission from disbursing approximately $25,000 from 
the unemployment compensation fund. The disburse- 
ments are to be made to numerous persons for sums 
far less than the jurisdictional amount. But it +s 
the value of the object of the suit which determines 
the amount in controversy, not the value to the in- 
dividual beneficiaries. Ronzio v. Denver & R.G.W.R. 
Co., 10 Cir., 116 F. 2d 604; Boesenberg v. Chicago 
Title & Trust Co., 7 Cir., 128 F. 2d 245, 141 A.L.R. 565; 
rey Lee City Bank of New York, 2 Cir., 147 


(e) There being no plam, speedy, complete and adequate 
remedy at law, the complaint for equitable relief 
decidedly states a cause of action upon which relief can 
be granted. 


There can be no question but that the fall amount, plus 
administration costs, advanced by the federal government 
under any TUCA agreement must be ‘‘restored’’. The 
method of restoration is explicit: mandatory reduction in 


1 Affirmed, 353 U.S. 943, 77 8. Ct. 824, 1 L, Ed. 2d 855. 
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credit allowed 
scale until there 
this ‘¢restoration”’ falls squarely upon 
_ other employers similarly situated. As 
States v. Crockett, D.C.D., Me., N.D., 1958, 158 F. Supp. 
460, 462, it 1s: 
«| in accord 
where money 18 
United States, wh 
the Government may always © 
properly paid. [citing Supreme 


Sections 204(e) and (f) TUCA, respectively absolve the 

céoertifying officers”’ and the ‘‘disbursing officers.”? Fur- 

ther, the District Act* clearly provides, in material part: 
“Tf any person, other than by reason of his fraud, 


is paid any sum as benefits under this chapter, to 
which he was not entitled, he shall not be liable to re- 


pay such sums --- 


In dismissing the Complaint, the District Court stated: 


w . . the plaintiffs have their remedy either by 
suing in the Tax Court to contest the validity of the 
tax or by paying we tax and bringing 2 suit for 
refund, either in the Court of Clavms or in this Court, 
as the case may be.”? (B. 48)- 


With reference to the alleged remedies, it is certain that 
the Board is an indispensable party, since it is the power 
of the Board to enter into the Agreement that is being 
challenged. Viewed in this light, do these suggested 
remedies exist in fact and law? 


(1) Tax Court of the United States 


96 U.S.C. T442 provides that: 


“The Tax Court and its divisions shall have such 
jurisdiction as is conferred on them by this title, by 
chapters 1, 2, 3 and 4 of the Internal Revenue Code 


1 Section 46-320, District of Columbia, Code, suprs- 
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of 1939, by title II and title III of the Revenue Act of 
1926 (44 Stat. 10-87), or by laws enacted subsequent 
to February 26, 1926.’’ 


Section 601.101 of the Federal Tax Regulations, 1957 
edition, dealing with the jurisdiction of the Tax Court, 
provides, in material part, in sub-section (b) (2): 


“Taxes not within the jurisdiction of the Tax Court 
of the United States. Taxes not imposed by chapter 
1, 2, 3 or 4 of the 1939 Code or subtitle A or chapter 
11 or 12 of the 1954 Code are within this class, such as: 


“$(i) Employment tazes.’’ 


Subtitle C of the Internal Revenue Code of 1954, encom- 
passing ‘‘Employment Taxes”? specifically includes FUTA. 
Clearly then the Tax Court would have no jurisdiction. 
Hence there is no remedy in the Tax Court. 


(2) Court of Claims 


In United States v. Sherwood, 312 U.S. 584, 588, 61 8. Ct. 
767, 770, 85 L. Ed. 1058, the Supreme Court said: 

‘¢ . . it has been uniformly held . . . that [Court 
of Claims’] jurisdiction is confined to the rendition of 
money judgments in suits brought for that relief 
against the United States . . . and if the relief sought 
is against others than the United States the suit as to 
them must be ignored as beyond the jurisdiction of the 
court . .. or if its maintenance against private 
parties is prerequisite to the prosecution of the sutt 
against the United States the suit must be dismissed.” 


See also, Waite v. United States, 1922, 57 Ct. Cl. 546 cited 


with approval in the Sherwood case, supra. Accordingly, 
there is no remedy in the Court of Claims. 


(3) District Court 


It is well-settled that, in order to exclude a remedy at 
equity, the remedy at law must be concurrent, as complete, 
as practical, as efficient to the ends of justice and its 
prompt administration as the remedy in equity, and that 
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if from the continuance of the injury there is a constantly 
recurring grievance, the party is not ousted from its 
remedy by injunction” It is further fundamental that 
jurisdiction in equity will be sustained where time, expense, 
multiplicity of suits will be saved,? and that ‘‘a person does 
not have to await the consummation of threatened injury 
to obtain preventive relief,’’* for ‘¢if the injury is cer- 
tainly impending that is enough.’”* 

That the injury to Appellants is imminent and inexorable 
is patent. By virtue of the Agreement, the ‘‘total credits” 
allowed Appellants under FUTA ‘‘shall be reduced’? until 
full restoration has been made. Not only one but all the 
recognized grounds for equitable relief are present: 
(i) there is a constantly recurring grievance, which daily 
increases the debit liabilities of Appellants; (ii) there is 
no adequate legal remedy against the defendants before 
the court; (iii) there is a complete dearth of any legal 
remedy which is ‘‘as complete, as practical, as efficient to 
the ends of justice and its prompt administration’’ as that 
sought herein by Appellants;* (iv) it is well established 


1 Wolla Walla Water Co. v. City of Walla Walla, 172 US. 1, 12, 19 8. Ct. 
77, 82, 43 L. Ed. 341; Columbian Cat Fanciers, Inc. v. Kochne, 68 App. 
D.C. 257, 96 F. 2d 529, 532; Rodgers v. United States, 8.D., Cal., S.D., 1958, 
158 F. Supp. 670, 679; Dartmouth Woolen Mils, Inc. v. Myer, D.CD., NEL, 
1936, 15 F. Supp. 751, 758, and cases therein cited. 


2 Equitable Life Assur. Soc. of the United States v. Wert, 8 Cir., 1939, 
102 F. 24 10, 14; National Fire Ins. Co. v. Sanders, 5 Cir., 1930, 38 F. 2d 
212, 214, and cases therein cited. 


3Com. of Pennsylvania v. West Virginia, 262 U.S. 553, 592-593, 43 8. Ct. 
658, 663, 67 L. Ed. 1177; Mount v. Grand International Brotherhood of Looo- 
motive Engineers, 6 Cir., 1955, 226 F. 2d 604, 608, and cases therein cited. 
4 Ibid. 
~ 
5 Barr v. Roderick, Cal, 1925, 11 F. 2d 984; Mitchel v. Houstle, Md., 1958, 
142 A. 2d 556, 560, and cases therein cited. 


6AT THE FINAL CONSUMMATIONS (THAT IS EACH SUCCESSIVE 
YEAR COMMENCING IN 1963) WOULD NOT APPELLANT’S REMEDY 
STILL BE PURELY EQUITABLE IN NATURE, THAT IS, A PETITION 
IN THE NATURE OF MANDAMUS TO COMPEL THE ALLOWANCE OF 
THE MAXIMAL CREDIT ALLOWANCE OF 90% AS PROVIDED FOR BY 
SECTION 3303(¢) OF TITLE 26 USC. UNDIMINISHED AND UN- 
HAMPERED BY THE PROVISIONS OF SECTION 104(a) TUCA? 
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that Appellants ‘‘do not have to await the consummation 
of the threatened injury to obtain injunctive relief’’ for 
‘‘the injury is certainly impending’’;? and (v) there can 
be no question but that equity will take jurisdiction to 
prevent a multiplicity of suits. Even a cursory examina- 
tion of the Senate and Minority Reports will reflect the 
presence of multiplicity of suits. The year 1963 is only 
the starting point when the ‘‘total credits’’ of Appellants 
are reduced, with the concomitant taxation increment; 
what then of 1964, 1965, 1966, and so on ‘‘until there have 
been restored to the Treasury the amounts’? advanced? 
There is an unending multiplicity of suits, not only for 
Appellants, but all others similarly situated. In a some- 
what analogous case, treating extensively with multiplicity 
of suits, it was concluded by a statutory three-judge court, 
in Lord Mfg. Co. v. Stimson, D.C., Dist. of Col., 1947, 73 
F.. Supp. 984, 989: 


‘“We do not think that he can be compelled to 
forego his contest, or that the legal remedy which 
would ensue to him can be termed adequate.’’ 


Appellants, then, utterly lack an adequate, complete and 
prompt remedy at law in the District Court. 


(f) The District Court erred in holding that this action 
constitutes an unconsented suit against the United 
States. 


The District Court declared that section 102(a) TUCA: 


‘‘specifically provides that in making the payments 
thereunder the District of Columbia will act as an 
agent of the United States. Consequently, it is not 
acting as a municipal corporation, but as a Govern- 
mental agency.’’ (R. 47) 


1Com. of Pennsylvania v. West Virginia, supra; Mount v. Grand Inter- 
national Brotherhood of Loc. Eng., supra, and cases therein cited. 
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In the first instance, unquestionably it is the Board, and 
not the District, as a municipal corporation, which entered 
into the Agreement? This holding of the District Court 
simply begs the question and completely ignores the 
fundamental query: precisely how did ‘‘the District of 
Columbia”? become ‘‘an agent of the United States’, so 
that ‘‘consequently, itis ... acting... as @ Govern- 
mental agency’’ in making the payments under TUCA? 

Is not the District Court advancing the astonishing 
paradox: even though Appellants are correct in their con- 
tention that the Board was not an agent of the United 
States because it lacked any power or authority to so act 
in this instance, nevertheless, Appellants cannot seek to 
restrain the Board since it is acting ‘‘as an agent of the 
United States’. This is both irrational and illogical. 

Here, as in Ickes v. Fox, 1937, 300 U.S. 82, 96, 57 S. Ct. 
412, 417, 81 L. Ed. 525: 


‘The complaint did not ask the court to interfere 


with the official discretion of the [agency] . . . but 
challenged [its] authority to do the thing of which 
complaint is made. The suit rests upon the charge of 
abuse of power, and its merits must be determined 
accordingly ; it is not a suit against the United States.”’ 


And as held by this Court, sitting en banc, in West Coast 
Exploration Company v. McKay, 93 U.S. App. D.C. 307, 
213 F. 2d 582, 596, cert. den., 347 U.S. 989, 74 S. Ct. 850, 98 
L. Ed. 1123: 


‘¢. . . it is elementary that action . . . of a public 
officer beyond or in want of statutory . . - authority 
may be corrected by suit against the officer in- 
dividually, and that the Government ts not, under such 
circumstances, a necessary party.”’ 


Neither is the Secretary a necessary party here. 


2 Clearly, the District Commissioners are not authorized to enter into any 
Agreement under the District Act (District Act, passim). Furthermore, 
Section 1-801, District of Columbia Code, supra, provides: 


‘¢The commissioners, in the exercise of their duties, powers and anu- 
thority, shall make no contract, nor incur any obligation other than 
such contracts and obligations as are hereinafter provided for and 
shall be approved by Congress.’’ 
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(9) Appellants clearly have a right and standing to chal- 
lenge the legality of the exaction sought to be imposed 
wpon them by reason of the Agreement. 


The District Court stated that Appellants have ‘‘no 
standing to sue’’ on the basis that (R. 47): 


“The cases of Massachusetts versus Mellon and 
Frothingham versus Mellon, 262 U.S. 477, have estab- 
lished the definite rule that a taxpayer may not main- 
tain an action to restrain the expenditure of Govern- 
mental funds merely because he claims that the ex- 
penditures are illegal or unauthorized.’’ 


The clear answer to this contention is found in United 
States v. Butler, 297 U.S. 1, 57, 56 S. Ct. 312, 315, 80 L. Ed. 
477, wherein the Supreme Court stated: 


‘*.. . It is said that what the respondents are en- 
deavoring to do is to challenge the intended use of the 
money pursuant to Congressional appropriation, 
when, by confession, that money will have become the 


property of the government and the taxpayer will no 
longer have any interest in it. Massachusetts v. 
Mellon, 262 U.S. 447, 43 S. Ct. 597, 67 L. Ed. 1078, is 
claimed to foreclose litigation by the respondents or 
other taxpayers, as such, looking to restraint of the 
expenditure of government funds. That might be au- 
thority in the petitioner’s favor if we were here con- 
cerned merely with a suit by a taxpayer to restrain 
the expenditure of public moneys. It was there held 
that a taxpayer of the United States may not question 
expenditures from its treasury on the ground that the 
alleged unlawful diversion will deplete the public 
funds and thus increase the burden of future taxation. 
Obviously the asserted interest of a taxpayer in the 
federal government’s funds and the supposed increase 
of the future burden of taxation is minute and inde- 
terminable. But here the respondents, who are called 
upon to pay moneys as taxes, resist the exaction as a 
step im an unauthorized plan. This circumstance 
clearly distinguishes the case... 

‘<The tax automatically goes into effect... The tax 
is to cease when . . . benefit payments cease. The 
rate is fixed ... The whole revenue from the levy ts 
appropriated ...; none of it is made available for 
general use... 
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<< “The sum demanded .. . is not, therefore, strictly 
speaking a tax within the meaning of the Constitution. 
The money thus raised, though paid into the treasury, 
is appropriated in advance to the uses of the statute 
and does not go to the general support of the govern- 
ment. : 

“Jt ig inaccurate and misleading to speak of the 
exaction ... as a tax, or to say that as a tax it is 
subject to no infirmity. A tax, in the general under- 
standing of the term, and as used in the Constitution, 
signifies an exaction for the support of the govern- 
ment. The word has never been thought to connote 
the expropriation of money from one group for the 
benefit of another .-. 

““We conclude .. . that the respondents have stand- 
ing to challenge the legality of the exaction.’’ 


Clearly, the objective of Congress as to the 90 percent 
of the taxes under the Social Security Act relating to 
federal unemployment compensation taxes was not to col- 
lect federal revenues, but to stimulate the creation of and 
payment to state unemployment compensation funds. 
United States v. Spencer, D.C.S., Mass., 1946, 65 F. Supp. 
763, 764. 

Section 104(a) TUCA provides that ‘“‘yestoration’’ of 
all advances under the Agreement is to be effected by a 
reduction of the ‘‘total credits allowed”’ under FUTA ‘‘in 
the same manner as that provided by section 3302(c) (2)”’ 
FUTA. Here, as in the Butler case, supra, “‘the money 
thus raised, though paid into the Treasury, is appropriated 
in advance to the uses of the statute and does not go to 
the general support of the government.’’ Hence, wholly 
independent of every other consideration, as held so un- 
equivocally in the Butler case, supra, under such circum- 
stances, the Mellon cases relied upon by the Board and the 
District Court find no applicability whatever, and Appel- 
lants have a decided right and standing to maintain their 
action. 
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B. Official action of the Board. done or threatened, challenged 
as unlawful, a usurpation of powers, is determinable by 
declaratory judgment. 

As said by the Supreme Court of Alabama in Scott v. 

Alabama State Bridge Corporation, 1936, 233 Ala. 12, 17, 

169 So. 273, 277: 


‘¢Controversies touching the legality of the acts of 
public officials, or public agencies, challenged by 
parties whose interests are adversely affected, are one 
of the favored fields of such declaratory judgment . . . 
Official action, done or threatened, challenged as un- 
lawful, a usurpation of official power, whether lack of 
authority appears in the terms of the statutes, or 
because of unconstitutionality thereof, are said to be 
determinable in this manner . . .”’ 





A leading authority on declaratory judgments is 
Borchard—Declaratory Judgments (Second Hdition— 
1941). Amply supported by authorities therein cited are 


the following: 


“Tn recent years, interested parties deleteriously 
affected, as well as taxpayers, have attacked the power 
of counties or municipal corporations to enter into 
contracts with federal agencies to borrow money, enter 
upon a pune works program or contract, or undertake 
other obligations which could impose a financial or 
other burden upon the county or city. (p. 883, 
Borchard, supra) 


“In most states of the United States, and practically 
always in American municipalities, a taxpayer is 
deemed to have sufficient legal interest to prevent by 
injunction the improper or illegal expenditure of public 
funds... <A fortiori, therefore, he has sufficient in- 
terest to request declaratory relief against such 
expenditures or activity, whether i the form of a 
proposed or signed contract, or otherwise . . .”’ 


See also pages 886, 888, 1015, and cases therein cited, of 
Borchard, supra. 

In the light of TUCA, the action of the Board with the 
inexorable far-reaching effect particularly under Section 
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104(a), the legislative history, and the enactments and deci- 
sion aforesaid, it is difficult to visualize a case where a 
declaratory judgment would be more appropriate. With 
each passing day, (i) the monetary advances by the 
Secretary under TUCA, in performance of the Agreement 
entered into by the Board without sanction in law, (ii) the 
receipt of such advances by the Board, (iil) the disburse- 
ment of such advances by the Board, and (iv) the immi- 
nent, inexorable, and concomitant towering sums to be 
‘restored’? by Appellants under Section 104(a) TUCA 
are accruing at an alarming rate. Certain it is that this 
case lends itself peculiarly to a declaratory judgment, there 
being a genuine controversy as to the proper construction 
of Section 46-316(c) and the operative effect of the Agree- 
ment. 


CONCLUSION 


The moneys advanced to the Board by the Federal Gov- 
ernment under the ultra vires Agreement will soon be 
spent and more moneys will be advanced. An illegal debt 
has already been created and will certainly be increased. 
Appellants and others similarly situated will be called 
upon to restore to the Treasury all such advances. About 
this there can be no doubt. Moreover, Appellants’ lia- 
bilities are increasing day by day. Surely, justice de- 
mands that Appellants and others in like circumstances 
are entitled to a determination now as to the daily accruing 
liabilities which are the direct result of the Board’s ultra 
vires action. As so ably stated by Judge Prettyman of 
this Court in Lord Mfg. Co. v. Stimson, supra, ‘Every 
practical consideration supports the disposition of the con- 
troversy in a single proceeding rather than a multiplicity 
of suits’? by approximately 8,000 District employers, com- 
mene:ng in 1963 and continuing thereafter. Manifestly, 
therefore, the District Court erred in dismissing the Com- 
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plaint, and in failing to grant the relief therein prayed for. 
Accordingly, the Judgment should be reversed. 


Respectfully submitted, 
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Public Law 85-441 
85th Congress, H. R. 12065 
June 4, 1958 


TITLE I—INDIVIDUALS WHO HAVE EXHAUSTED 
THEIR RIGHTS 


Payment or CoMPENSATION 
ELIGIBILITY 


Sec. 101. (a) (1) Payment of temporary unemployment 
compensation under this Act shall be made, for any week 
of unemployment which begins on or after the fifteenth 
day after the date of the enactment of this Act and before 
April 1, 1959, to individuals who have, after June 30, 1957 
(or after such later date as may be specified pursuant to 


section 102 (b)), exhausted (within the meaning prescribed 
by.the Secretary by regulations) all rights under the un- 
employment compensation laws referred to in paragraph 
(3) and who have no rights to unemployment compen- 
sation with respect to such week under any such law 
or under any other Federal or State ne ae 
compensation law. 


(2) Except as provided in section 103, payment of tem- 
porary unemployment compensation under this Act shall 
be made only pursuant to an agreement entered into under 
section 102 and only for weeks of unemployment beginning 
after the date on which the agreement is entered into. 


(3) The unemployment compensation laws referred to in 
this paragraph are: 
(A) Any unemployment compensation law of a State. 


(B) Title XV of the Social Security Act, as amended 
(42 U.S. C. 1361 et. seq.). 





2 


(C) Title IV of the Veterans’ Readjustment Assist- 
ance Act of 1952, as amended (38 U. S. C. 991 et 


seq.). 


MAXIMUM AGGREGATE AMOUNT PAYABLE 


(b) The maximum aggregate amount of temporary .an- 
employment compensation payable to any individuei under 
this Act shall be an amount equal to 50 per ceutumr of the 
total amount (including allowances for dependents, but ex- 
cluding any temporary additional ungzaployment bene- 
fits) which was payable to him, underthe unemploy- 
ment compensation law or laws referred to in subsection 
(a) (3) under which he last exhausted his rights before 
making his first claim under this Act, for the benefit year 
with respect to which this last exhaustion occurred: Pro- 
vided, however, That the amount so payable shall be re- 
duced by the amount of any temporary additional unem- 
ployment compensation payable to him under the unemploy- 
ment compensation law of any State. The term ‘“benefit 
year’? means the benefit year as defined in the applicable 
State unemployment compensation law; except that, if 
such law does not define a benefit year, then such term 
means the period prescribed by the Secretary. 


WEEKLY BENEFIT AMOUNT 


(c) The temporary unemployment compensation payable 
to an individual under this Act for a week of total 
unemployment shall be the weekly benefit amount (in- 
eluding allowances for dependents) for total unemploy- 
ment which was payable to him pursuant to the un- 
employment compensation law or laws referred to in 
subsection (a) (3) under which he most recently ex- 
hausted his rights. The temporary unemployment compen- 
sation payable to an individual under this Act for a week 
of less than total unemployment shall be computed on the 
basis of such weekly benefit amount. 
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APPLICATION OF STATE LAWS 


(d) Except where inconsistent with the provisions of this 
title, the terms and conditions of the unemployment com- 
pensation law or laws referred to in subsection (a) (3) 
under which an individual most recently exhausted his 
rights shall be applicable to his claims for temporary un- 
employment compensation under this Act and to the pay- 
ment thereof. 


AGREEMENTs Wire StTaTEs 
IN GENERAL 


Sec. 102. (a) The Secretary is authorized on behalf of 
the United States to enter into an agreement with a State, 
or with the agency administering the unemployment com- 
pensation law of such State, under which such State 
agency— 


(1) will make, as agent of the United States, pay- 
ments of temporary unemployment compensation to the 
individuals referred to in section 101 on the basis pro- 
vided in this Act; and 


(2) will otherwise cooperate with the Secretary and 
with other State agencies in making payments of tem- 
porary unemployment compensation under this Act. 


STATE MAY SELECT LATER DATE FOR EXHAUSTIONS UNDER STATE 
LAW WHICH QUALIFY UNDER THIS ACT 


(b) If the State so requests, the agreement entered into 
under this section shall specify, in lieu of June 30, 1957, 
such later date as the State may request. In any such case, 
an exhaustion under the unemployment compensation law 
of such State shall not be taken into account for the pur- 
poses of this Act unless it occurred after such later date. 
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AMENDMENT, SUSPENSION, OR TERMINATION OF AGREEMENT 


(c) Each agreement under this Act shall provide the 
terms and conditions upon which the agreement may be 


amended, suspended, or terminated. 


Vererans AND FEepERAL EMPLOYEES 
IN STATES WHICH DO NOT HAVE AGREEMENTS, AND 80 FORTH 


Sec. 103. (a) For the purpose of paying the temporary un- 
employment compensation pro ided in this Act to individ- 
uals— 


(1) who have, after June 30, 1957, exhausted their 
rights to unemployment compensation under title XV 
of the Social Security Act or title IV of the Veterans’ 
Readjustment Assistance Act of 1952, and 


(2) in a State, if there is no agreement entered into 


under section 102 which applies with respect to the 
weeks of unemployment concerned, 


the Secretary is authorized to extend any existing agree- 
ment with such State. Any such extension shall apply only 
to weeks of unemployment beginning after such extension 
is made. For the purposes of this Act, any such extension 
shall be treated as an agreement entered into under this 
Act. 


REPAYMENT 
IN GENERAL 


Sec. 104. (a) The total credits allowed under section 3302 
(c) of the Federal Unemployment Tax Act (26 U. S. C. 
3302 (c)) to taxpayers with respect to wages attributable to 
a State for the taxable year beginning on January 1, 1963, 
and for each taxable year thereafter, shall be reduced in 
the same manner as that provided by section 3302 (c) (2) 
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of the Federal Unemployment Tax Act for the repayment 
of advances made under title XTI of the Social Security Act, 
as amended (42 U. S. C. 1321 et seq.), unless or until the 
Secretary of the Treasury finds that by December 1 of the 
taxable year there have been restored to the Treasury the 
amounts of temporary unemployment compensation paid in 
the State under this Act (except amounts paid to individ- 
uals who exhausted their unemployment compensation un- 
der title XV of the Social Security Act and title IV of 
the Veterans’ Readjustment Assistance Act of 1952 
prior to their making their first claims under this Act), the 
amount of costs incurred in the administration of this Act 
with respect to the State, and the amount estimated by the 
Secretary of Labor as the State’s proportionate share of 
other costs incurred in the administration of this Act. 


TITLE. I—GENERAL PROVISIONS 
DEFINITIONS 


Sec. 201. For the purposes of this Act— 


(1) The term “Secretary’’ means the Secretary of Labor. 


(2) The term ‘‘State’’ includes the District of Columbia, 
Alaska, and Hawaii. 


(3) The term ‘‘first claim’? means the first request for 
determination of benefit status under this Act on the basis 
of which a weekly benefit amount under this Act is estab- 
lished, without regard to whether or not any benefits are 
paid. 

se a e 


MONEY TO BE USED ONLY FOR PURPOSES FOR WHICH PAID 


(c) All money paid a State under this Act shall be used 
solely for the purposes for which it is paid; and any money 
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so paid which is not used for such purposes shall be re- 
tarned, at the time specified in the agreement under this 
Act, to the Treasury and credited to current applicable ap- 
propriations, funds, or accounts from which payments td” 
States under this Act may be made. 


LIABILITY OF CERTIFYING OFFICEES 


(e) No person designated pursuant to an agreement 
under this Act as a certifying officer shall, in the absence 
of gross negligence or intent to defraud the United States, 
be liable with respect to the payment of any compensation 
certified by him under this Act. 


LIABILITY OF DISBURSING OFFICEES 


(f) No disbursing officer shall, in the absence 


negligence or intent to defraud the United States, be liable 
with respect to any payment by him under this Act if it was 
based upon a voucher signed by a certifying officer desig- 
nated as provided in subsection (e) of this section. 


AvuraonizatTion oF APPROPRIATIONS 


Src. 208. There are hereby authorized to be appropri- 
ated, out of any money in the Treasury not otherwise ap- 
propriated, such sums as may be necessary to carry out 
the purposes of this Act. 


Approved June 4, 1958. 
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- Federal Unemployment Tax Act 
| 3 Sec. 3301. Rare or Tax. 


There is hereby imposed on every employer (as defined 
in section 3306 (a)) for the calendar year 1955 and for each 
calendar year thereafter an excise tax, with respect to hav- 
ing individuals in his employ, equal to 3 percent of the total 
wages (as defined in section 3306 (b)) paid by him during 
the calendar year with respect to employment (as defined 
in section 3306 (c)) after December 31, 1938. 


Sec. 3302. Creprrs Acarnst Tax. 
(a) Conrersutions To State UNEMPLOYMENT Founps.— 


(1) The taxpayer may, to the extent provided in this 

- subsection and subsection (c), credit against the tax 

imposed by section 3301 the amount of contributions 

paid by him into an unemployment fund maintained 

during the taxable year under the unemployment com- 

pensation law of a State which is certified for the tax- 
able year as provided in section 3304. 


(2) The credit shall be permitted against the tax for 
the taxable year only for the amount of contributions 
paid with respect to such taxable year. 


(3) The credit against the tax for any taxable year 
shall be permitted only for contributions paid on or be- 
fore the last day upon which the taxpayer is required 
under section 6071 to file a return for. such year; ex- 
cept that credit shall be permitted for contributions 
paid after such last day, but such credit shall not ex- 
ceed 90 percent of the amount which would have been 
allowable as credit on account of such contributions 
had they been paid on or before such last day. 
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(c) Loar ow: Poran CReprrs.— 


(1) The total credits allowed to a taxpayer under 
this section shall not exceed 90 percent of the tax 
against which such credits are allowable. 


(2) If an advance or advances have been made to 
the unemployment account of a State under title XII 
of the Social Security Act, and if any balance of such 
advance or advances has not been returned to the Fed- 
eral unemployment account as provided in that title 
before December 1 of the taxable year, then the total 
credits (after other reductions under this section) 


otherwise allowable under this section for such tax-/ $ Af 


able year in the case of a taxpayer subject to the un- “, 
- employment compensation law of such State shall/be/, 
reduced— ~ 


(A) in the case of a taxable year beginning with 
the fourth consecutive January 1 on which such a 
balance of unreturned advances existed, by 5 per- 
cent of the tax imposed by Section 3301 with respect 
to the wages paid by such taxpayer during such 
taxable year which are attributable to such State; 
and 


(B) in the case of any succeeding taxable year be- 
ginning with a consecutive January 1 on which such 
a balance of unreturned advances existed, by. an addi- 
tional 5 percent, for each succeeding taxable year, of 
the tax imposed by section 3301 with respect.to the 
wages paid by such taxpayer during such taxable 
year which are attributable to such State. 


For purposes of this paragraph, wages shall be 
attributable to a. particular State if they are: sub- 
ject to. the unemployment compensation law of the 
State, or (if not subject to the unemployment compen- 
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sation daw-of any State) if they:are determined (under 


_ wales -or \regulations prescribed by the Secretary or 
‘his delegate) :to be attributable :to such State. 


| 


Section 48-316 D. C, Code—Reciprocal Arrangements 
$ 46-316. ‘Reciprocal arrangements. 


(a) The Board is ‘hereby authorized to enter into re- 
ciprocal arrangements with appropriate and duly au- 
‘thorized agencies of other States or of the Federal 
Government, or both, whereby— 


_ (1) services performed by an individual for a single 
‘employing unit for which services are customarily per- 
formed by such individual in more than one State shall 
“be deemed to be services performed entirely within any 
one of the States (i) in which any part of such individ- 
ual’s service is performed or (ii) in which snch individ- 
nal has his residence or (iii) in which .the employing 
unit maintains a place of business, provided there is in 
effect, as to such services, an election,.approved by the 
agency charged with the administration of such State’s 
unemployment-compensation law, pursuant to which all 
the services performed by such individual for such em- 
ploying-unit are deemed to be performed entirely within 
.such State; 


(2) potential rights to benefits accumulated under 
the unemployment-compensation laws of one or more 
States or under-one or more such laws of the Federal 
Government, or both, may constitute the basis-for the 
payment -of benefits through a single appropriate 
agency under terms which the Board finds will be fair 

_-end reasonable.as to all affected interests and will not 
-~Yesult in any substantial loss to the fund; 
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(3) wages or services, upon the basis of which an 
individual may become entitled to benefits under an 
unemployment-compensation law of another State or of 
the Federal Government, shall be deemed to be wages 
for employment for the purpose of determining his 
rights to benefits under this chapter, and wages for 
employment, on the basis of which an individual may 
become entitled to benefits under this chapter shall 
be deemed to be wages or services on the basis of 
which unemployment compensation under such law of 
another State or of the Federal Government is payable, 
but no such arrangement shall be entered into unless it 
contains provisions for reimbursements to the fund for 
such of the benefits paid under this chapter upon the 
basis of such wages or services, and provisions for reim- 
bursements from the fund for such of the compensation 
paid under such other law upon the basis of wages for 
employment, as the Board finds will be fair and reason- 
able as to all affected interests; and 


(4) contributions due under this chapter with respect 
to wages for employment shall for the purposes of sec- 
tion 46-304 be deemed to have been paid to the fund 
as of the date payment was made as contributions 
therefor under another State or Federal unemploy- 
ment-compensation law, but no such arrangement shall 
be entered into unless it contains provisions for such 
reimbursement to the fund of such contributions and 
the actual earnings thereon as the Board finds will be 
fair and reasonable as to all affected interests. 


(b) Reimbursements paid from the fund pursuant to 
paragraph 3 of subsection (a) of this section shall be 
deemed to be benefits for the purpose of sections 46- 
306 to 46-308. The Board is authorized to make to 
other State or Federal agencies and to receive from 
such other State or Federal agencies reimbursements 
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from or to the fund in accordance with arrangements 
entered into pursuant to subsection (a) of this section. 


‘(c) The administration of this chapter and of other 
State and Federal unemployment-compensation and public- 
employment-service laws will be promoted by cooperation 
‘between the District and such other States and the appro- 
priate Federal agencies in exchanging services and mak- 
ing available facilities and information. The Board is 
therefore authorized to make such investigations, secure 
and transmit such information, make available such serv- 
ices and facilities, and exercise such of the other powers 
provided herein with respect to the administration of this 
chapter as it deems necessary or appropriate to facilitate 
the administration of any such unemployment-compen- 
sation or public-employment-service law, and in like man- 
ner to accept and utilize information, services, and facili- 
ties made available to the District by the agency charged 


with the administration of any such other unemployment- 
compensation or public-employment-service law. 


(d) To the extent permissible under the laws and Consti- 
tution of the United States, the Board is authorized to en- 
ter into or cooperate in arrangements whereby facilities 
and services provided under this chapter and facilities and 
services provided under the unemployment-compensation 
law of any foreign government may be utilized for the tak- 
ing of claims and the payment of benefits under the em- 
ployment-security law of the District or under a similar 
law of such government. (Aug. 28, 1935, 49 Stat. 954, ch. 
794, $17; June 4, 1943, 57 Stat. 121, ch. 117). 
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Recommendation by the Social Security Board (Now the 
Federal Security Agency) for Inclusion in All State Laws 


Recreroca, ARRANGEMENTS 


Sec. 18(a) ‘The Commissioner is hereby authorized to 
enter into reciprocal arrangements with appropriate and 
duly authorized agencies of other States or of the Federal 
Government, or both, whereby: 


(1) Services performed by an individual for a single 
employing unit for which services are customarily per- 
formed in more than one State shall be deemed to be 
services performed entirely within any one of the States 
(i) in which any part of such individual’s service is per- 
formed or (ii) in which such individual has his residence 
or (iii) in which the employing unit maintains a place of 
business, provided there is in effect, as to such services, 
an election, approved by the agency charged with the 
administration of such State’s unemployment compensa- 


tion law, pursuant to which all the services performed by 
such individual for such employing unit are deemed to be 
performed entirely within such State; 


(2) Potential rights to benefits accumulated under the 
unemployment compensation laws of one or more States 
or under one or more such laws of the Federal Govern- 
ment, or both, may constitute the basis for the payment 
of benefits through a single appropriate agency under 
terms which the commissioner finds will be fair and rea-" 


Section 18. This section has been considerably broadened in order to” 
comprehened a variety of intersystem arrangements. 


Subsection (a), paragraph (1) provides for the coverage, under a single 
State law, of services performed by an individual for a single employer 
in several States in cases in which such services are customarily 
in nature. It is expected that this provision will facilitate a solution of 
problems that have confronted an employer who has had a group of em- 
ployees performing services in serveral States and has had to file returns 
on their behalf in each of such States. 


Paragraph (2) retains the provision inelnded in the prior draft bill and _ 
in most State laws, under which interstate benefit payments have been made 
by most States. 
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sonable as to all affected interests and will not result in 
any substantial loss to the fund; 


(3) Wages or services, upon the basis of which an in- 
dividual may become entitled to benefits under an unem- 
ployment compensation law of another State or of the 
Federal Government, shall be deemed to be wages for 
insured work for the purpose of determining his rights 
to benefits under this act, and wages for insured work, 
on the basis of which an individual may become entitled 
to benefits under this act shall be deemed to be wages or 
services on the basis of which unemployment compensation 
under such law of another State or of the Federal Govern- 
ment is payable, but no such arrangement shall be entered 
into unless it contains provisions for reimbursements to 
the fund for such of the benefits paid under this act upon 
the basis of such wages or services, and provisions for 
reimbursements from the fund for such of the compensation 
paid under such other law upon the basis of wages for 
insured work, as the commissioner finds will be fair and 
reasonable as to all affected interests; and 


(4) Contributions due under this act with respect to 
wages for insured work shall for the purposes of section 
14 of this act be deemed to have been paid to the fund 
as of the date payment was made as contributions there- 
for under another State or Federal unemployment com- 
pensation law, but no such arrangement shall be entered 
into unless it contains provisions for such reimbursement 
to the fund of such contributions and the actual earnings 
thereon as the commissioner finds will be fair and reason- 
able as to all affected interests. 


Paragraph (3) furnishes authorization for the combination of an individual’s 
separate wage credits earned in two or more States, as a basis for establish- 
ing benefit rights under a single law. 


Paragraph (4) furnishes relief from the accrual of interest with respect 
to delinquent contributions in cases of contribution payments to the wrong 
State. This is consistent with provisions in section 1601 (a)(4) and (5) 
of the Federal Unemployment Tax Act enabling adjustments to be made 
without penalty or loss of tax credit, where the employer has paid contribu- 
tions to the wrong State. 
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(b) Reimbursements paid from the fund pursuant to 
paragraph 3 of subsection (a)- of this section shall be 
deemed to be benefits for the purpose of sections 3 and 9 
of this act: The commissioner is authorized to make to 
other State or Federal agencies and to receive from sach 
other State or Federal agencies, reimbursements from 
or to the fund, in accordance with arrangements entered 
into pursuant to subsection (a) of this section. 


(c) The administration of this act and of other State and 
Federal unemployment compensation and public employ- 
ment service laws will be promoted by cooperation between 
this State and such other States and the appropriate Fed- 
eral agencies in exchanging services, and making available 
facilities and information. The commissioner is therefore 
authorized to make such investigations, secure and trans- 
mit such information, make available such services and 
facilities and exercise such of the other powers provided 
herein with respect to the administration of this act as 
he deems necessary or appropriate to facilitate the adminis- 
tration of any such unemployment compensation or public 
employment service law, and in like manner, to accept and 
utilize information, services and facilities made available 
to this State by the agency charged with the administration 
of any such other unemployment compensation or public 
employment. service law. 


(d) To the extent permissible under the laws and Con- 
stitution of the United States, the commissioner is author- 
ized to enter into or cooperate in arrangements whereby 


Subsection (b) contains authorisation for the payment and receipt of 


reimbursements to benefit payments under arrangements provided 
in subsection (a)(3) of this section. 


Subsection (c) has been drafted in as general a form as possible to enable 
the States to perform services for one another. It inelndes aathority to 
perform such services as were contemplated in a report of the Interstate 
Conference Committee on Interstate Cooperation on Andits and Contributions. 


Subsection (d) is designed to authorize reciprocal arrangements for the 
payment of benefits between the United States and Canada. 
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facilities and services provided under this act and facilities 
and services provided under the unemployment compen- 
sation law of any foreign government, may be utilized for 
the taking of claims and the payment of benefits under the 
employment security law of this State or under a similar 
law of such government. 


Maryland—Unemployment Insurance Law 
{RecrerocaL ARRANGEMENTS | 


Szc. 18. (a) The Executive Director is hereby author- 
ized to enter into reciprocal arrangements with appropriate 
and duly authorized agencies of other States or of the 
Federal Government, or both, whereby: 


(1) Services performed by an individual for a single 
employing unit for which services are customarily 
performed in more than one State shall be deemed 
to be services performed entirely within any one of 
the States (i) in which any part of such individual’s 
service is performed or (ii) in which such individual 
has his residence or (iii) in which the employing unit 
maintains a place of business, provided there is in 
effect, as to such services, an election, approved by the 
agency charged with the administration of such State’s 
unemployment insurance law, pursuant to which all 
the services performed by such individual for such 
employing unit are deemed to be performed entirely 
within such State; 


(2) Potential rights to benefits accumulated under 
the unemployment imsurance laws of one or more 
States or under one or more such laws of the Federal 
Government, or both, may constitute the basis for the 
payment of benefits through a single appropriate 
agency under terms which the Executive Director finds 
will be fair and reasonable as to all affected interests 
and will not result in any substantial loss to the fund; 
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(3) Wages or services, upon the basis of which an 
individual may become entitled to benefits under an 
unemployment insurance law of another State or of 
the Federal Government, shall be deemed to be wages 
for insured work for the purpose of determining his 
rights to benefits under this Article, and wages for 
insured work, on the basis of which an individual 
may become entitled to benefits under this Article shall 
be deemed to be wages or services on the basis of 
which unemployment insurance under such law of 
another State or of the Federal Government is pay- 
able, but no such arrangement shall be entered into 
unless it contains provisions for reimbursements to 
the fund for such of the benefits paid under this 
Article upon the basis of such wages or services, and 
provisions for reimbursements from the fund for such 
of the compensation paid under such other law upon 
the basis of wages for insured work, as the Executive 
Director finds will be fair and reasonable as to all 
affected interests; and 


(4) Contributions due under this Article with respect 
to wages for insured work shall for the purposes of 
section 15 of this Article be deemed to have been paid 
to the fund as of the date payment was made as con- 
tributions therefor under another State or Federal 
unemployment insurance law, but no such arrangement 
shall be entered into unless it contains provisions for 
such reimbursement to the fund of such contributions 
and the actual earnings thereon as the Executive 
Director finds will be fair and reasonable as to all 
affected interests. 


(b) Reimbursements paid from the fund pursuant to 
paragraph 3 of subsection (a) of this section shall be 
deemed to be benefits for the purpose of sections 3 and 10 
of this Article. The Executive Director is authorized to 
make to other State or Federal agencies and to receive 
from such other State or Federal agencies, reimbursements 
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from or to the fund, in accordance with arrangements 
entered into pursuant to subsection (a) of this section. 


(c) The administration of this Article and of other 
State and Federal unemployment insurance and public 
employment service laws will be promoted by cooperation 
between this State and such other States and the appro- 
priate Federal agencies in exchanging services, and making 
available facilities and information. The Executive Direc- 
tor is therefore authorized to make such investigations, 
secure and transmit such information, make available such 
services and facilities and exercise such of the other 
powers provided herein with respect to the administration 
of this Article as he deems necessary or appropriate to 
facilitate the administration of any such unemployment 
insurance or public employment service law, and in like 
manner, to accept and utilize information, services and 
facilities made available to this State by the agency charged 
with the administration of any such other unemployment 
insurance or public employment service law. 


.(d) To the extent permissible under the laws and Con- 
stitution of the United States, the Executive Director is 
authorized to enter into or cooperate in arrangements 
whereby facilities and services provided under this Article 
and facilities and services provided under the unemploy- 
ment insurance law of any foreign government may be 
utilized for the taking of claims and the payment of bene- 
fits under the Unemployment Insurance Law of this State 
or under a similar law of such government. 


(Temporary Unemployment Compensation] 


Sec. 118A. The Executive Director is hereby authorized 
and directed to enter into an agreement on behalf of the 
State of Maryland, with the United States Secretary of 
Labor acting on behalf of the United States, whereunder 
the Department of Employment Security of the State 
of Maryland will act as agent of the United States to 
carry out and fully participate in the provisions of 
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the ‘Temporary Unemployment Compensation Act of 
1958”? (Public Law 441, 85th Congress) under such 
conditions, rales and regulations as are specifically con- 
templated by said ‘‘Temporary Unemployment Compen- 
sation Act of 19587’. 
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No. 14625 


QUESTIONS PRESENTED 


In the opinion of the appellees, the questions presented 


are: 

1. Whether the district court correctly dismissed the 
present suit for injunctive relief on the grounds that (a) 
appellants’ alleged injury is neither real, imminent nor ir- 
reparable, (b) appellants have an adequate remedy at law, 
(c) appellants have no standing to sue, and (d) the action 
constitutes an unconsented suit against the United States. 

2. Whether appellants who seek to enjoin the disburse- 
ments of funds by the District of Columbia Unemployment 
Compensation Board because such disbursements may cause 
an increase in their unemployment compensation contribu- 
tions may aggregate their interests to satisfy the minimum 
jurisdictional amount. 

487672—58———-1 (> 








INDEX 


Questions presented ~.-----.-__---.~.---------------------------— 
Statement____________...--------____~--------__-------- === 
1. The statutory background. __-_.._....------_-.. 
2. This litigation.___._.-__-________....-------—-- 
Statute involved_____.--___________...-.-.- == === nn 
Summary of argument__..--------------_----------------- en 
Argument: 
Introduction____---___---------------~--~~-----------------=~ 
I. The payment by the Board of temporary unemployment cori- 
pensation benefits cannot immediately or irreparably hart 
the appellants, and consequently they may not restrain the 
Board from making those payments_----.---------------- 
IL. The District Court lacked jurisdiction to entertain the ap- 
pellants’ complaint because the jurisdictional amount was 
not satisfied._.___________.....------ ~~ on === 


Conclusion ~.._...---.---- anit re gee 


0 ereuues 


CITATIONS 
Cases: 
Aero Design & Engineering Oo. v. Oklahoma Employment Seotrity 
Commission, 151 ¥. Supp. 844.---------_------.--.---------- 
Aircraft & Diesel Corp. v. Hirsh, 331 U. 8. 752_. ih ca 
Clark v. Paul Gray, Inc., 306 U. 8. 583---------- 
Coffman v. Breeze Corporations, 823 U. 8. 316--—-- 
Connecticut v. Massachusetts, 282 U. 8. 660-----_--___-_...-.... 
Eccles v. Peoples Bank, 333 U. 8. 426 a Sc a et 
Gidds v. Buck, 307 U. §. 66---------.-------—---------~.-..--- 
Lion Bonding v. Kerat#, 262 0. 8. 77. 
Massachusetts v. Melion, 262 U. 8. 447------------- pent int aadine 
Mine Safety Appliances Co. v. Forrestal, 326 U.S. 871_--------. 
National Enforcement Commission v. Slim Olson, Inc., 95 U. 8. 
App. D. ©. 218, 221 F. 24 92.------------------------------- 
New York & Cuba Mail Steamship Co. v. Weeks, — U. 8. App. 


a 
i) 


& & BRRRookEE 


Petroleum Eeaploration, Ino. v. Pudlio Service Commission, 304 

U8: 200. ncn eee 
Pinel v. Pinel, 240 U. C. 594..-------------------------------- 
Pubdlic Service Comm. v. Wycoff, 344 U. 8. 237---------------__-- 
Rogers v. Hennepin County, 229 U. 8. 621_-----------------—. solamente 
Scott v. Frazier, 253 0. 8. 243..--------.----------------------- 
Sturgeon v. Great Lakes Steel Corp., 143 F. 2d 819______-_________ 

(mm) 


SRR © 





Toomer v. Witsell, 834 U. 8. 385--—___-__—_-—__———————--- 
United Fuel Gas Co. v. Railroad Commission, 278 U. 8. 300——--— 
Wheless v. St. Lowis, 180 U. 8. 379___--____--__-___--- ———---—— 
White House v. Itinots Central R. Co., 349 U. 8. 366-—_---___--——_ 
26 U. 8. O. T422_-----—--------— = 


28 U: 8. C. 1346 (a) _——--—_-—___-____—__-_—_---——— 


“28 U. 8.0. 1401. 


42.0.8. 0. 1101__—____——___—___—< $$ 
420.8. 0.1108 
District of Columbia Unemployment Compensation Act: 

"46D. C. Code (Supp. VI) = 


Secs. 301-326___--__-----_---_ $n 


Stat. 
Federal Unemployment Compensation Act: 


KFEBEE choo 





Vv 


Bmergency Extension of Federal Unemployment Compensation Bene- 
PACT rth he cr So 
Cong., 2d Sess. : 


H. Rept. No. 1656, 85th Cong., 24 Sess., p.1--_-_______. ee 

8. Rept. No. 1625, 85th Cong., 2d Sess, p. 1... tC 

Unemployment Compensation, Hearings before the Senate Finance - 
Committee on H. BR. 12065, 85th Cong., 2d Sess. : 


ya alll a oa ey 





Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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WasHIncTon Boarp or Traps, Eckrveton Bumrne SuPPLy 
Co., MonacHan-RANDELS, Inc., Care Burcunpy, Inc., 
Roseet R. SwakTHOUT, APPELLANTS 


Vv. 


Roserr E. McLavesrin, Davm B. Kasrick, Cot. A. C. 
WELLING, CiemeNT F. PRELLER, AND THomas W. 
Branany, As Memesrs or THE Disraicr or CoLuMBIA 
UNEMPLOYMENT COMPENSATION BOARD, AND JAMES PavL 
Mrrcwent, Secreraky oF Lasor, APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


STATEMENT 


On June 17, 1958, the Director of the District Unemploy- 
ment Compensation Board entered into an agreement with 
the Secretary of Labor pursuant to the Temporary Unem- 
ployment Compensation Act (“TUCA”), 72 Stat. 171, infra, 
pp. 4-7, whereby the Board agreed to act as agent for the 
United States in paying temporary unemployment compen- 
sation benefits principally to unemployed persons within the 
District who have exhausted their benefit rights under the 
District of Columbia Unemployment Compensation Act, 46 
D. C. Code 301-326 (J. A. 9-12). This action, brought by five 
employers doing business in the District of Columbia, seeks to 
enjoin the District Board from paying out any of the funds it 
receives for disbursement to such unemployed persons. 


(1) 





2 
1. The statutory background 


The Temporary Unemployment Compensation Act was en- 
acted on June 4, 1958, to alleviate the economic distress of 
unemployed persons who had exhausted their ordinary rights 
to unemployment compensation under state laws (S. Rept. 
No. 1625, 85th Cong., 2d Sess., p. 1; see also H. Rept. No. 
1656, 85th Cong., 2d Sess., p. 1). It authorizes the Secretary 
of Labor to enter into agreements with states, or state un- 
employment agencies, whereby the state agency becomes the 
agent of the United States for paying TUCA benefits to un- 
employed persons (Section 102 (a), infra, p. 6). The District 
of Columbia is expressly included within the definition of a 
“state” (Section 201 (2), infra, p. 6). After an agreement is 
executed, the Secretary makes funds available to the “state” 
for distribution to persons who have exhausted their normal 
benefits (Section 205 (a), infra, pp. 6-7). These TUCA bene- 
fits are equal in amount, per week, to the normal benefits which 
the unemployed person had exhausted, but continue only until 
the person has received an additional fifty per cent of the 
total amount he received in ordinary benefits during the benefit 
year when the exhaustion occurred (Section 101 (b), (c), infra, 
p.5).2 The TUCA benefits apply only to weeks of unemploy- 
ment occurring between June 19, 1958 and April 1, 1959 (Sec- 
tion 101 (a) (1), infra, p. 4). 

These advances by the Secretary to a “state” are not federal 
grants. Instead, the Act contemplates that these moneys will 
be restored to the Treasury. If, prior to December 1, 1963, 
they have not been otherwise restored, the employers within 
the state will be required, starting with the 1963 taxable year, 
to reimburse the Treasury by paying increased contributions 
under the Federal Unemployment Tax Act until an amount 
equal to that advanced by the Secretary, plus a proportionate 


2The maximum, normal compensation payable weekly to an unemployed 
person in the District of Columbia is $30 for 26 weeks. 46 D. C. Code 307. 
Thus, the maximum payment available to such an unemployed person under 
the TUCA is $390, or one half of $780. 
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amount of over-all administrative costs, has been restored (Sec- 
tion 104 (a), infra, p. 6).? 

The District Board began paying out these temporary bene- 
fits for weeks beginning June 22, 1958. According to infor- 
mation received from the District Board, as of October 20, 
1958, the total disbursements, which may have to be restored 
to the Treasury, amount to $566,741. If this rate remains 
constant, it is estimated by the District Board that TUCA 
benefits totalling approximately $1,200,000 will be disbursed 
before the program expires at the end of March, 1959. 

2. This litigation 

The gravamen of appellants’ complaint for injunctive re- 
lief, filed July 7, 1958, was that the District Board lacked 
authority to enter into the agreement with the Secretary of 
Labor (J. A. 1-8). The complaint further alleged that appel- 
lants and other employers would be injured by being “made 
subject to * * * additional taxes” in order to restore to the 
Treasury the amount disbursed by the District Board for tem- 
porary benefits (J. A. 6). Appellants sought a permanent in- 


junction, a preliminary injunction, and a temporary restrain- 
ing order to prohibit the District Board from paying out any 


? More precisely, this “restoration” will be effected by a reduction in the 
credits allowed by Section 3302 of the Federal Unemployment Compensa- 
tion Act, 26 U. S. C. 3302, for contributions paid pursuant to the District 
of Columbia Unemployment Compensation Act, 46 D. C. Code 301-326. Sec- 
tion 3301 of the Federal Act imposes upon all subject employers a tax of 3 
per cent of the employer's total wages. Section 3302, though, permits credit 
up to 90 per cent of this amount, i. ¢., 2.7 per cent, for contributions such 
an employer would make to a state fund if he were subject to the highest 
rate of contributions under the state law. Consequently, although the 
average District employer's contribution is .7 per cent (Unemployment 
Compensation, Hearings before the Senate Finance Committee on H. R. 
12065, 85th Cong., 2d Sess., p. 72), the highest rate under the District Em- 
ployer Compensation Act is 2.7 per cent and therefore all employers receive 
a full 2.7 per cent credit. If the funds made available to the District Board 
under the Temporary Unemployment Compensation Act have not been 
restored to the Treasury by December 1, 1963, the District employers’ credits 
will be temporarily reduced, in 1964, to 2.55 per cent, and to 2.40 per cent in 
1965. 


487672—58-——-2 
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further TUCA benefits (J. A.7-8). After hearings, the district 
court, on motion by the appellees, dismissed the complaint on 
July 18, 1958 (J. A. 28). It held (1) that the appellants, as 
taxpayers, may not maintain an action to restrain the Govern- 
ment from expending funds, (2) that the action, in any event, 
constitutes an unconsented suit against the United States, and 
(3) that, if the taxes—which might be imposed starting with 
the 1963 taxable year—are illegal, appellants will then have 
full opportunity to contest them (J. A. 48). 

On July 23, 1958, the appellants noted their appeal (J. A. 
28-29). On August 9, 1958, they applied to this Court for a 
preliminary injunction pending appeal. After briefing and 
oral argument before this Court, the application was denied 
on August 15, 1958. 

STATUTE INVOLVED 


The Temporary Unemployment Compensation Act of 1958, 
72 Stat. 171, provides in pertinent part as follows: 


Sec. 101. (a) (1) Payment of temporary unemploy- 
ment compensation under this Act shall be made, for 
any week of unemployment which begins on or after 
the fifteenth day after the date of the enactment of 
this Act and before April 1, 1959, to individuals who 
have, after June 30, 1957 (or after such later date as 
may be specified pursuant to section 102 (b)), exhausted 
(within the meaning prescribed by the Secretary by 
regulations) all rights under the unemployment com- 
pensation laws referred to in paragraph (3) and who 
have no rights to unemployment compensation with 
respect to such week under any such law or under any 
other Federal or State unemployment compensation 
law. 

(2) Except as provided in section 103, payment of 
temporary unemployment compensation under this 
Act shall be made only pursuant to an agreement 
entered into under section 102 and only for weeks of 
unemployment beginning after the date on which the 
agreement is entered into. 


* * e = e 





5 


(b) The maximum aggregate amount of temporary 
unemployment compensation payable to any individual 
under this Act shall be an amount equal to 50 per 
centum of the total amount (including allowances for 
dependents, but excluding any temporary additional un- 
employment benefits) which was payable to him, under 
the unemployment compensation law or laws referred to 
in subsection (a) (3) under which he last exhausted his 
rights before making his first claim under this Act, for 
the benefit year with respect to which this last exhaus- 
tion occurred: Provided, however, That the amount so 
payable shall be reduced by the amount of any tem- 
porary additional unemployment compensation payable 
to him under the unemployment compensation law of 
any State. The term “benefit year” means the benefit 
year as defined in the applicable State unemployment 
compensation law; except that, if such law does not 
define a benefit year, then such term means the period 
prescribed by the Secretary. 

(c) The temporary unemployment compensation 
payable to an individual under this Act for a week of 
total unemployment shall be the weekly benefit 
amount (including allowances for dependents) for 
total unemployment which was payable to him pur- 
suant to the unemployment compensation law or laws 
referred to in subsection (a) (3) under which he most 
recently exhausted his rights. The temporary unem- 
ployment compensation payable to an individual 
under this Act for a week of less than total unemploy- 
ment shall be computed on the basis of such weekly 
benefit amount. 

(d) Except where inconsistent with the provisions 
of this title, the terms and conditions of the unem- 
ployment compensation law or laws referred to in 
subsection (a) (3) under which an individual most 
recently exhausted his rights shall be applicable to his 
claims for temporary unemployment compensation 
under this Act and to the payment thereof. 
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Sec. 102. (a) The Secretary is authorized on behalf 
of the United States to enter into an agreement with 
a State, or with the agency administering the unem- 
ployment compensation law of such State, under 
which such State agency— 

(1) will make, as agent of the United States, pay- 
ments of temporary unemployment compensation to 
the individuals referred to in section 101 on the basis 
provided in this Act; and 

* ae * a & 


Sec. 104. (2) The total credits allowed under sec- 
tion 3302 (c) of the Federal Unemployment Tax Act 
(26 U. S. C. 3302 (c)) to taxpayers with respect to 
wages attributable to a State for the taxable year 
beginning on January 1, 1963, and for each taxable 
year thereafter, shall be reduced in the same manner 
as that provided by section 3302 (c) (2) of the Fed- 
eral Unemployment Tax Act for the repayment of 
advances made under title XII of the Social Security 
Act, as amended (42 U.S. C. 1321 et seq.), unless or 
until the Secretary of the Treasury finds that by 
December 1 of the taxable year there have been re- 
stored to the Treasury the amounts of temporary 
unemployment compensation paid in the State under 
this Act * * * , the amount of costs incurred in the 
administration of this Act with respect to the State, 
and the amount estimated by the Secretary of Labor 
as the State’s proportionate share of other costs in- 
curred in the administration of this Act. 


* * * * * 


Sec. 201. For the purposes of this Act— 

(1) The term “Secretary” means the Secretary of 
Labor. 

(2) The term “State” includes the District of 
Columbia, Alaska, and Hawaii. 


* * * * * 


Sec. 205. (a) There shall be paid to each State 
which has an agreement under this Act, either in ad- 
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vance or by way of reimbursement, as may be deter- 
mined by the Secretary, such sum as the Secretary 
estimates the State will be entitled to receive under 
this Act for each calendar month, reduced or increased, 
as the case may be, by any sum by which the Secre- 
tary finds that his estimates for any prior calendar 
month were greater or less than the amounts which 
should have been paid to the State. Such estimates 
may be made upon the basis of such statistical, sam- 
pling, or other method as may be agreed upon by 
the Secretary and the State agency. 


* * * * * 


Sec. 208. There are hereby authorized to be appro- 
priated, out of any money in the Treasury not other- 
wise appropriated, such sums as may be necessary to 
carry out the purposes of this Act. 

SUMMARY OF ARGUMENT 


The Temporary Unemployment Compensation Act clearly 
authorizes the Secretary of Labor to enter into an agreement 
with the District Board, whereby the Board disburses federal 
funds to unemployed persons within the District who have 
exhausted their normal benefits under the District Unem- 
ployment Compensation Act. We submit that this authori- 
zation to the Secretary necessarily implies that the District 
Board is similarly authorized to enter into the agreement for 
otherwise the Act would not make sense. But, without reach- 
ing the question of the District Board’s authorization, it is 
clear that the appellants cannot secure injunctive relief be- 
cause the disbursement of temporary compensation by the 
District Board does not cause them substantial, immediate 
and irreparable harm. To the contrary, the appellants can- 
not be affected by the expenditures until 1964, at which time 
they will have an adequate legal remedy to contest any tax 
increase resulting from the District Board’s action. And it is 
doubtful that a tax increase will occur even then since, before 
December 1, 1963, the appellants may be wholly relieved of 
their potential obligation to restore to the Treasury the tem- 
porary compensation funds disbursed within the District. 
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Moreover, the appellants, as taxpayers, lack standing to enjoin 
the expenditure of Federal funds and, in any event, since the 
District Board is acting as an agent of the United States, this 
action is an unconsented suit against the United States. 

None of the appellants individually can satisfy the juris- 
dictional minimum amount. They contend, though, that they 
may aggregate their claims in order to establish the necessary 
interest. However, since the appellants do not have a com- 
mon undivided interest, but are joined simply for convenience 
and economy, it is well established that they each must satisfy 
the jurisdictional amount. Consequently, for this additional 
reason, the district court clearly was without jurisdiction to 
hear their claims. 

ARGUMENT 


Introduction 


Although Congress plainly authorized the Secretary of Labor 
to enter into a Temporary Unemployment Compensation Act 
contract with the District Board; the appellants contend that 
Congress did not authorize the Board to contract with the 
Secretary. This argument, of course, leads to a patent anomaly 
which drains all purpose from Congress’ authorization to the 
Secretary. Moreover, the argument wholly overlooks the 
important fact that the District of Columbia Board is unique 
in that its “state legislature” is Congress, and consequently 
the Temporary Unemployment Compensation Act, enacted by 
Congress, itself serves as full basis for the District Board’s 
authority as well as that of the Secretary of Labor. No 
other reading of the Act makes sense. But, regardless of the 
merits of this argument, the judgment of the district court 


*Since the District of Columbia is included within the term “state” 
(Section 210 (2)), it can be substituted for “state” in Section 102 (a). 
That section in pertinent part, would then read ; 

Sec. 102. (a) The Secretary is authorized on behalf of the United 
States to enter into an agreement with the District of Columbia, or 
with the agency administering the unemployment compensation law of 
the District of Columbia, under which such District of Columbia 
agency— 

(1) will make, as agent of the United States, payments of tempo- 
rary unemployment compensation to the individuals referred to in sec- 
tion 101 on the basis provided in this Act; * © *. [Italicized material 
supplied.] 
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must be affirmed because the appellants have not established 
that they will suffer immediate and substantial injury which 
cannot be remedied in the ordinary course of legal procedures, 
and have not satisfied the requisite minimum jurisdictional 
amount. 


I. The payment by the Board of temporary unemployment 
compensation benefits cannot immediately or irreparably 
harm the appellants, and consequently they may not re- 
strain the Board from making those payments 


It is elementary, of course, that the appellants cannot suc- 
ceed unless they establish that the payment of TUCA benefits 
to the unemployed of the District of Columbia will cause the 
appellants immediate, substantial and irreparable harm. 
White House v. Illinois Central R. Co., 349 U. S. 366; Public 
Service Comm. v. Wycoff, 344 U. S. 237; Toomer v. Witsell, 
334 U.S. 385; Petroleum Exploration, Inc. v. Public Service 
Commission, 304 U. S. 209; United Fuel Gas Co. v. Railroad 
Commission, 278 U. S. 300. And it is not sufficient that the 
alleged injury is “feared as liable to occur at some * * * time 
in the future,” Connecticut v. Massachusetts, 282 U.S. 660, 
674. To the contrary, “especially where governmental action 
is involved, courts should not intervene unless the need for 
equitable relief is clear, not remote or speculative,” Eccles v. 
Peoples Bank, 333 U. S. 426, 431. 

In the present case, it is clear that there is no justification 
for injunctive relief since (1) appellants’ taxes cannot be 
affected by the Board’s action until, at the earliest, 1964, and 
it is far from certain that the appellants’ taxes will be affected 
even then; and (2), if, in 1964, appellants’ taxes are increased, 
the appellants will then be able to contest the increase. 

1. In pertinent part, Section 104 (a) provides: 


Sec. 104. (a) The total credits allowed under sec- 
tion 3302 (c) of the Federal Unemployment Tax Act 
(26 U.S. C. 3302 (c)) to taxpayers with respect to wages 
attributable to a State for the tazable year beginning 
on January 1, 1963, and for each taxable year thereafter, 
shall be reduced in the same manner as that provided by 
section 3302 (c) (2) of the Federal Unemployment Tax 
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Act * * * asamended (42 U.S. C. 1321, et seq.), unless 
or until the Secretary of the Treasury finds that by De- 
cember 1 of the taxable year there have been restored to 
the Treasury the amounts of temporary unemployment 
compensation paid in the State under this Act * * * the 
amount of costs incurred in the administration of this 
Act with respect to the State, and the amount estimated 
by the Secretary of Labor as the State’s proportionate 
share of other costs incurred in the administration of 
this Act. [Emphasis supplied] 


In other words, in no event can the appellants’ taxes be 
increased before 1964. And, even in 1964, there will be no 
increase if prior to December 1, 1963, the amounts so spent by 
the Board have been restored by other means. 

A review of the legislative history of the Section shows 
clearly that there is every probability that the potential obli- 
gation of the District’s employers will never materialize be- 
cause, before December 1, 1963, repayment to the Treasury 
of the TUCA funds may be effected through various other 
sources or simply may be excused. This may come about in 
a number of different ways. For example: 

(a) Congress may authorize the District Board to transfer 
to the Treasury the necessary amount from its insurance re- 
serves on deposit in the Unemployment Trust Fund in the 
Treasury. These reserves, which totalled $58,698,000 on De- 
cember 31, 1957 (Unemployment Compensation, Hearings be- 
fore the Senate Finance Committee on H. R. 12065, 85th Cong., 
2d Sess., p. 52), are more than ample to absorb the with- 
drawal of approximately $1,200,000 to reimburse the Treasury 
(see supra, p.3).* Indeed, it is clear that Congress anticipated 
that this means would frequently be adopted to avoid increas- 
ing payroll taxes on the employer. President Eisenhower’s 
message to Congress, recommending the enactment of this 
provision, stresses that “Tajny state, * * * that wished to 
avoid an increase in such tax on the payrolls of employers 


‘The figures for 1957 show that benefits paid out during that year 
totalled $4,611,000. Since contributions collected, and interest credited 
on reserves amounted to almost $6,000,000, the reserves rose considerably. 
Senate Hearings, supra, fn. 2, at p. 52. 
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within the state, could provide for reimbursement to the Fed- 
eral Government * * * by authorizing transfers from its 
credit in the unemployment trust fund”, Emergency Extension 
of Federal Unemployment Compensation Benefits, Hearings 
before the House Ways and Means Committee, 85th Cong., 
2d Sess., p. 13. Similarly, Representative Herlong, the House 
manager of the bill which was enacted as the Temporary 
Unemployment Compensation Act, pointed out that the money 
advanced out of the Treasury “may be paid back from unem- 
ployment reserves that the State has accumulated”, 104 Cong. 
Rec. 7079. And Senator Byrd, Chairman of the Senate Fi- 
nance Committee, which reported out the bill, stated that the 
restoration “may be in the nature of a diversion of moneys in 
the state’s unemployment trust fund”, 104 Cong. Rec. 8557.° 
In other words, Congress, which, of course, legislates for the 
District, may very likely, before 1964, authorize the District 
Board to reimburse the Treasury out of its reserves.* 

(b) Under the Employment Security Administrative Fi- 
nancing Act of 1954, 68 Stat. 668, frequently called the 
Reed Act, the amount remaining, after all administrative 
costs have been deducted from the 3 per cent Federal Unem- 
ployment Tax Act, is credited to the states’ accounts in the 
Unemployment Trust Fund, apportioned by the amount of 
covered wages within the states. 42 U. S. C. 1101, 1103. 
Congress could provide for diversion of these surpluses to 
reimburse the Treasury for temporary unemployment com- 
pensation withdrawals.” Some Congressmen, in fact, sug- 
gested that states could repay the Treasury by simply turn- 
ing back these Reed Act funds that they would otherwise 
collect.* 


* See also, ¢. g., testimony by Secretary of Labor Mitchell, Senate Hear- 
ings, supra, fn. 2, at pp. 94-116; statements by Representative Herlong 
and Senator Byrd, 104 Cong. Rec. 7105, 8557. 

“We are advised by the District officials that a bill authorizing such 
a transfer is now being prepared by the District Board for submission 
to Congress. 

*¥For the year July 1, 1956-July 1, 1957, the District of Columbia was 
credited with $382,862.60 of these Reed Act funds. Senate Hearings, 
supra, fn. 2, at p. 68. 

* See, ¢. g., statement by Representative Curtis, 104 Cong. Rec. 6986; cf. 
statements by Representative Mason, 104 Cong. Rec. 7073, Hmergenoy 





(c) Just as states may reimburse the Treasury directly out 
of the general funds of the state treasury,’ so too Congress may 
reimburse the Treasury for the amount spent by the District 
Board out of funds collected by existing District taxes. 

(d) Congress could restore the amount spent by the Board 
by authorizing the use of other special funds such as penalty 
and interest funds collected from employers who are delin- 
quent in their payment of the District unemployment tax. 
46 D.C. Code 304 (c). 

(e) Prior to 1964 Congress may repeal Section 104 (a), or 
in some other way excuse the employers from their potential 
obligation to reimburse the Treasury. Many Congressmen 
contemplate just this eventuality. Representative McCor- 
mack, for instance, stated that “* * * you and I know that the 
money will never be paid back”, 104 Cong. Rec. 7103. Simi- 
larly, Representative Mills observed that «# * * Congress will 
not resist * * * the temptation in subsequent years to forgive 
the tax”, 104 Cong. Rec. 6963.”° 

In short, therefore, it is altogether unlikely that this al- 
legedly “irreparable” and “substantial” injury will ever occur 
at all. Rather, the strong probability is that Congress, before 
1964, will relieve the appellants of all potential liability for 
reimbursing the Treasury. 

2. Furthermore, plaintiffs have a complete and adequate 
remedy at law. If and when additional unemployment com- 
pensation taxes are sought to be imposed upon plaintiffs in 
1964, plaintiffs can then pay the additional tax and sue for a 
refund either in the district court or the Court of Claims (26 
U.S. C. 7422, 28 U.S. C. 1346 (a) (1), 1491). In National 
Enforcement Commission v. Slim Olson, Inc., 95 U. S. app. 
D.C. 218, 221 F. 2d 92 (C. A. D.C.), this Court held that these 
statutory remedies constitute an adequate remedy at law which 


supra, fo. 8 
tive Herlong and Senator 
20 See also statements by 
Boland and Roosevelt, 104 Cong. Rec. 6962, 6967, 6983, 7101, 7109. 
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preyents the issuance of an injunction. See also, Aircraft & 
Diesel Corp v. Hirsch, 331 U. 8. 752, 775-6; Coffman v. Breeze 
Corporations, 323 U. S. 316, 322-3; New York & Cuba Mail 
Steamship Co. v. Weeks, —— U.S. App. D. C. —, 254 F. 2d 
349, 350 (C. A. D. C.).* 

3. The district courts denial of injunctive relief finds still 
additional support in the settled principle that a taxpayer may 
not restrain the payment of federal funds on the ground that 
otherwise his taxes would be increased. Massachusetts v. Mel- 
lon, 262 U. S. 447. Accordingly, the appellants lack standing 
to maintain this suit. Finally, it must be noted that the tem- 
porary unemployment compensation payments which the ap- 
pellants seek to enjoin the District Unemployment Compen- 
sation Board from making are, by Section 102 (a) of the Act, 
specifically made by it “as agent of the United States.” Thus, 
appellants in effect are seeking to enjoin the United States 
from disbursing Treasury funds. The action is therefore an 
unconsented suit against the United States. Mine Safety Ap- 
pliances Co. v. Forrestal, 326 U.S. 371. 


IL. The District Court lacked jurisdiction to entertain the 
appellants’ complaint because the jurisdictional amount 
was not satisfied 


Appellants do not assert that any of them, individually, has 
2 $3,000 interest in this litigation. Rather they seek to satisfy 
this concededly applicable jurisdictional requirement by ag- 
gregating their individual claims (App. Br. 36-37). However, 
since each of the appellants “maintains * * * [its] own sepa- 
rate and independent business, * * *” each must establish its 
own $3,000 interest. Clark v. Paul Gray, Inc., 306 U. S. 583, 
588? As a result of their failure to establish the requisite 
minimum amount, it follows that the district court lacked juris- 
diction to hear their claims. 


% Appellants’ contention that the Board would be an indispensable party 
to any such suit, and consequently the Court of Claims will not be an avail- 
able forum, wholly mistakes the nature of the remedy. It would simply 
be a suit for a tax refund, to which the Board would not be an indispensable 
party. 

* The Board of Trade appears in this action in the same capacity as each 
of the other appellants, i. e. “just as a taxpayer” [J. A 31]. 
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The test for determining whether claims may be aggregated 
to satisfy jurisdictional amount has been clearly delineated by 
the Supreme Court. If the suit is one “ ‘in which several plain- 
tiffs, having a common undivided interest, unite to enforce & 
single title or right, * * * it is enough that their interests 
collectively equal the jurisdictional amount, * * *’” On the 
other hand where, as here, the appellants’ claims are ““* * * 
separate and distinct, and are joined in one suit for convenience 
and economy,” each appellant must individually satisfy the 
jurisdictional amount. Thomson v. Gaskill, 315 U. S. 442, 446. 

For example, where several unsecured creditors brought a 
bill for appointment of a receiver, and none of the com- 
plainants individually established the requisite interest, it 
was held that the bill should have been dismissed since the 
complainants did not have “a common undivided interest” 
permitting aggregation of their claims. Lion Bonding v. 
Karatz, 262 U. S. 77, 86. In Pinel v. Pinel, 240 U. S. 594, 
the Supreme Court again held that the district court lacked 
jurisdiction to entertain an action by several plaintiffs who 
sought to establish an undivided interest in their deceased 
father’s ]and based on a claim that each had been omitted 
from his will by mistake. Although the claims were all de- 
rived from the same instrument, the plaintiffs lacked the 
sufficient community of interest necessary for aggregating 
claims. In Thomson v. Gaskill, 315 U. S. 442, forty-one rail- 
road employees sued to enforce seniority rights against the 
railroad. Although all the plaintiffs were allegedly injured 
by the same action of the railroad, they were not permitted 
to aggregate their claims to satisfy the jurisdictional mini- 
mum since they lacked a “ ‘common undivided interest’ ” and 
were not attempting to enforce a “ ‘single title or right.’” 
Id. at 446. 

The same rule applies where, as here, the alleged injury 
is a purported obligation to pay higher taxes. For example, 
in Wheless v. St. Louis, 180 U. S. 379, several owners of lots 
sued to enjoin an assessment to cover the cost of street 
improvements. The Supreme Court affirmed a dismissal for 
lack of jurisdiction because none of the plaintiffs individually 
satisfied the jurisdictional amount. Rather the plaintiffs 
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had “distinct and separate interests” and were “joined for 
the sake of convenience only, and because they form a class 
of parties whose rights or liabilities arose out of the same 
transaction, or have relation to a common fund or mass of 
property sought to be administered, * * *.” Jd. at 382. 
Similarly in Rogers v. Hennepin County, 239 U. S. 621, the 
complainants sought to enjoin the collection of a tax of ap- 
proximately forty dollars against each of them on account of 
their membership in the Minneapolis Chamber of Commerce. 
The Supreme Court affirmed a dismissal of their complaint 
for lack of jurisdiction because “demands against all cannot 
be aggregated in order to confer jurisdiction.” Jd. at 622. 

In Clark v. Paul Gray, Inc., 306 U.S. 583, numerous plain- 
tiffs brought an action against state tax enforcement officers 
who sought to collect a $15 fee imposed by California upon 
each automobile driven into the state for purpose of sale. The 
Court held that the district court had jurisdiction only over 
the claims of those complainants who could individually estab- 
lish the requisite interest. Again, in Scott v. Frazier, 253 U.S. 

243, the complainants, as taxpayers, sought to enjoin the pay- 
ment of public funds and issuance of state bonds to finance 
certain state projects which the complainants contended were 
unconstitutional. Thus, the relationship among the complain- 
ants, their interests allegedly endangered, and the remdy there 
sought, were identical with those in the present litigation. The 
Supreme Court ordered the complaint dismissed because “[i]t 
is well settled that in such cases as this the amount in contro- 
versy must equal the jurisdictional sum as to each complain- 
ant.” Id. at 244. These uniform holdings, we submit, call 
for a similar ruling here. 

The cases cited by appellants in support of their contention 
that they may aggregate their claims have no relevance here. 
For instance, Gibbs v. Buck, 307 U. S. 66, was an action in- 
stituted by the American Society of Composers, Authors and 
Publishers to which the compositions owned by members of the 
Society had been assigned for five-year terms. The Society 
was permitted to aggregate the interests of all of its members 
in order to establish the jurisdictional amount because “[u]n- 
less the relief sought, the invalidation of the statute, [was] 
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obtained, the members [could not] conduct their business 
through the medium of the Society. They [had] a common 
and undivided interest in the matter in controversy in [that] 
class suit.” Id. at 74. However, the present appellants have 
no such “common and undivided interest” for the only tie that 
binds them is the convenience and economy of combining their 
separate actions as one. Cf. Sturgeon v. Great Lakes Steel 
Corp., 143 F. 2d 819, 822-23 (C. A. 6). Similarly, Aero Design 
& Engineering Co. v. Oklahoma Employment Security Com- 
mission (W. D. Okla.), 151 F. Supp. 844, in no way holds that 
employer complainants may aggregate their interests to satisfy 
the jurisdictional amount in an action to restrain an un- 
employment commission. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 
the judgment below should be affirmed. 
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No. 14,625 


WasxHineton Boarp or Trade, Eckrneton Burwpine Suprriy 
Co., MonacHan-Ranpvexs, Inc., Care Burcunpy, Inc., 
Rosert R. SwarrHovt, 
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Vv. 


Rosert E. McLaventm, Davm B. Karricx, Con. A. C. 
Wexuine, Crement F’. Previrr, and THomas W. Branany, 


As Members of the District of Columbia Unemployment 
Compensation Board, and James Pav. MitcHet., Secre- 
tary of Labor. 


Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANTS 


I. 


The Board Has No Implied Authority Under TUCA to Enter 
Into the Agreement 

In this Court, Appellees have completely abandoned 

their position taken in the District Court relative to the 

Board’s authority to enter into the Agreement. They no 

longer assert, as they did in the District Court, that § 46- 
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316(c) of the District Act authorized the Board to enter 
into the Agreement with the Secretary. Strangely enough, 
they now assert, that since § 102(a) of TUCA authorizes 
the Secretary to enter into an agreement with the Board, 
this authorization ‘“‘necessarily implies that the District 
Board is similarly authorized to enter into the Agreement.”’ 
(Appellees’ Br. p. 7) In thus seeking to ‘“‘mend their 
hold,”? Appellees argue that, since Congress acts as a 
‘¢state legislature,’? TUCA ‘‘itself serves as full basis for 
the District Board’s authority as well as that of the Sec- 
retary of Labor.”? (Appellees’ Br. p. 8) 


Since both the Board and the Secretary now buttress 
their authority to execute the Agreement solely on an 
“implied”? power, let us test the merits of this argument: 


On page 8 of their Brief, Appellees state that since 
the District of Columbia is included within the term ‘‘state’’ 
under § 210 of TUCA, it can be substituted for ‘‘state’’ 
in § 102(a). The substitution is neither accurate nor per- 
missible, as it would transmute the authority of the Sec- 
retary from a general authority to enter into agreements 
with any state or state agency authorized in the premises 
by its state law into authority solely to enter into an 
agreement ‘‘with the District of Columbia.’’ The proposed 
substitution of ‘‘District of Columbia’’ for ‘‘State’’ would 
thus change the Act from a general act into one where 
Congress in its capacity as a ‘‘state legislature’ is legis- 
lating solely for the District of Columbia. But such is 
not the case here. The fact is that the very essence of 
the legislation in question was to write broad legislation 
which was not expected to come into effect nationwide but 
only in states where the local situation warranted tem- 
porary unemployment benefit payments and where the law 
of the state expressly authorized securing them through 
agreement with the Secretary. Congress, in this legisla- 
tion by authorizing the Secretary to enter into agreements 
with states, obviously did not attempt to vest authority 
in state boards to take any action which their state law 
did not expressly authorize. That it was not the intent 
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of Congress to add: local District of Columbia legislation 
to general legislation is fully disclosed by the legislative 
history of TUCA. 


Both the District of Columbia and the Board are 
creatures of statute. Neither possesses any power or au- 
thority unless expressly authorized by Congress. 


As this Court so appropriately stated in Fay v. Mac- 
Farland, 32 App. D.C. 295, 299, 


‘s  . The commissioners are creatures of statute. 
They possess no implied powers. Their authority to 
act must be gathered from the express terms of the 
law granting it. Hence, in any attempt to act under a 
statute granting authority, they must comply literally 
with its requirements. ...”’ 


Again, in Hazard, et al v. Blessing, et al, 55 App. D.C., 
114, 2 F. 2d 916, 918, 919, this Court stated: 


«¢  . The board of commissioners is a creature of 
statute. Its jurisdiction is limited to the powers ex- 
pressly conferred upon it by statute. Hence in exercis- 
ing its authority there must be a strict compliance with 
every requirement of law. Fay v. MacFarland, 32 
App. D.C. 295, 299. Unlike a court there is no pre- 
sumption favorable to jurisdiction. Every step taken 
must clearly conform to the requirements of the statute 
or the regulations under which the board is attempting 
to proceed. In such cases it is always competent for 
the courts to inquire into and construe the law deter- 
minative of the existence of jurisdiction.”’ 


In Montana-Dakota Utilities Co. v. Federal Power Com- 
mission, 8 Cir., 1948, 169 F. 2d 392, 397, cert. den. 335 
U.S. 853, 69 S. Ct. 82, 93 L. Ed. 401, it is stated: 


‘¢. , . the powers of an administrative agency created 
by Congress to carry on governmental activities are 
circumscribed by the authority granted in the Act or 





4 


Acts of Congress pertaining thereto. (citing Supreme 
Court authorities) ’’ 


In Garner v. Ewing, S.D., Ohio, W.D., 1950, 88 F. Supp. 
315, 321, affirmed 185 F. 2d 781, it is stated: 


<< Administrative bodies are creatures of statute. 
They have no common law powers and possess only 
such powers as may be conferred upon them in the 
statute which authorizes their creation.”’ 


The powers of the Board are clearly set forth in the 
statute which authorized its creation, namely, the District 
Act. The types of agreements which the Board is author- 
ized to enter into are clearly defined in § 46-316. TUCA 
clearly creates the power of the Secretary to enter into 
agreements with States, and not any power in the Board. 
Appellees cite no basis whatsoever in the legislative history 
in support of the Board’s alleged ‘‘implied power.’’ Quite 
to the contrary, as stated by Mr. Simpson (Ways and 
Means Committee) : 

‘No money will be made available to any state... 
unless the representatives of the people ask for it. 
These local representatives in the state legislatures 
are the very people who preserve this dual system of 
responsibility, and unless they ask for it in a way 
provided by . . . their own laws for this money the 
state will not get it or be taxed to pay it back.’’ (Ap- 
pellants Br. p. 21) 


The irrefutable fact remains that at no time has the 
Congress passed any local legislation authorizing and di- 
recting the Board to enter into the Agreement, nor is there 
any provision whatsoever in TUCA providing that the 
Board is so authorized and directed. Notwithstanding this, 
Appellees contend that the Board has the tmplied power 
to authorize its Director to enter into an Agreement.’ 
Tir is noted that 2 of the 3 Commissioners of the District of Columbia 


dissented when the Board, by 4 vote of 3 to 2, purported to authorize 
‘¢the Director to enter into an agreement with the Secretary’ (R. 26) 
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There can be no question but that the query of specific 
enabling legislation was discussed at great length through- 
out the legislative history, and in particular the Minority 
Report, so that Congress was fully aware of the fact that 
the ‘‘state”’ legislatures must specifically ask for the money 
to be advanced under TUCA, and ‘‘unless they ask for 
it in a way provided by their own laws for this money 
the state will not get it or be taxed to pay it back.”’ It 
becomes patent then that the Board did not have any 
implied power to enter into the Agreement. 


Appellees’ second argument that the Board is unique in 
that its ‘‘state legislature’’ is Congress, and consequently 
that TUCA itself serves as a full basis for the Board’s 
authority to execute the Agreement is equally devoid of 
merit. In the District of Columbia, there is no division of 
legislative powers such as exists between the Federal and 
State Governments. Instead there is a consolidation there- 
of. Consequently, as this Court stated in Nedd v. District 
of Columbia, 71 App. D.C. 306, 110 F. 2d 246: 


‘¢| . . when it legislates for the District, Congress 
acts as a legislature of national character .. .”’ 


Even so, since the power of Congress to legislate for 
the District is expressly delegated by the Constitution, Art. 
I, Sec. 8, Clause 17, whereas its power to legislate on a 
national basis is derived from other provisions of the 
Constitution, it has always been recognized that Congress 
has two distinct classes of legislative power. 

In American Security & T. Co. v. Rudolph, 38 App. D.C. 
32, 45, the Court states: 


‘¢. | . Congress is the sole legislative body for the 
Union, and in a broad sense all of its enactments are 
laws of the United States. But it has two distinct 
classes of legisative powers. The general function 
which it was established to perform is the enactment 
of laws that operate and govern throughout the Umted 
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States. By virtue of the cession of the District of 
Columbia, it became invested with special legislative 
powers therein to the full extent possessed by the state 
of Maryland before the cession occurred. These 
powers, a8 exercised in the Code of Laws for the 
District and in legislation of the character involved 
here, are local in their nature and purpose, and e2- 

d to the boundaries of the District. They 
are not laws of the United States, having operation 
throughout the Union, put special enactments for the 
regulation of persons and property in the District of 
Columbia exclusively. They are local and not gen- 
eral... .”’ 


In District of Columbia v. John R. Thompson Co., Inc., 
346 U.S. 100, 108, 109, 73 S. Ct. 1007, 97 L. Ed. 1480, the 
Court states: 


“The power of Congress over the District of 
Columbia relates not only to ‘mational power’ but to 


‘all the powers of legislation which may be exercised 
ing with its affairs’. 


& Dyers v. 
607, 609, 76 L. Ed. 12 
Hennick, supra, 129 US. 


In Stoutenburgh v. H ennick, 129 U.S. 141, 147, 9 S. Ct. 
256, 32 L. Ed. 637, the Court states: 


“Tt is a cardinal principle of our system of govern- 
ment, that local affairs shall be managed by local 
authorities, and general affairs by the central author- 
FEY sox cians itotoile Congress has express power ‘to exer- 
cise exclusive legislation in all cases whatsoever, over 
the District of Columbia,’ thus possessing the combined 
powers of a general and of a state government in all 
cases where legislation is possible . - - bs 


In Gudmundson Vv. Cardillo, 75 U.S. App. D.C. 230, 126 
F. 24 521, this Court in discussing the Longshoremen’s and 
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Harbor Worker’s Compensation Act, 33 U.S.C. § 1, et seq. 
which was later made applicable to the District of Columbia 
(Act of May 17, 1928, c. 612, 45 Stat. 600) said: 


“Tyne enough, the language and provisions of the 
national Act are made applicable to the District, but 
the two Acts are wholly separate and distinct, for the 
reason that in the one, Congress was exercising the 
judicial power conferred under Art. III, whereas in 
the other—the local act—Congress was exercising 
the power granted in Sec. 8 of Art I...” 


Here, it is perfectly obvious that in the enactment of 
TUCA, Congress enacted a general law which operates 
and governs throughout the United States. Appellees’ as- 
sertion that Congress, in the enactment of TUCA, was 
acting as a ‘‘state legislature”’ is manifestly refuted by the 
nature and purposes of the Act itself and its legislative 
history. Such distorted reasoning exhibits nothing short 
of sheer desperation. 


But the undeniable fact is that the Board, in retreating 
to its secondary position now urged in this Court, 
does not stand on firm ground. The Board, a mere 
creature of statute, has and possesses only those powers 
given to it by Congress when, acting in its capacity as 
a state legislature, it enacted the District of Columbia 
Unemployment Compensation Act—the statute of its 
creation. The Board had no express authority to execute 
the Agreement, a fact now conceded by the Board; neither 
is there any implied authority to do so. Since the Board 
utterly lacked any power to enter into the Agreement, it is 
ultra vires and void. No rights or liabilites can depend 
thereon or stem therefrom. 
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IL. 


The Disbursement of Temporary Unemployment Compensation 
by the Board Causes Appellants Substantial, Immediate 
and Irreparable Harm 


Appellees advance the propositions that ‘“appellants 
cannot secure injunctive relief because the disbursement 
of temporary compensation by the District Board does not 
cause them substantial, immediate and irreparable harm’’ 
in that: 


(1) the total credits shall be reduced ‘‘for the tax- 
able year beginning January 1, 1963, and for each 
taxable year thereafter”? until there shall have been 
‘restored to the Treasury the amounts of temporary 
unemployment compensation paid ... under the Act,” 
and as such, ‘‘appellants’ taxes cannot be affected by 
the Board’s action until, at the earliest, 1964’’, and 


(2) “It is far from certain that the appellants’ 
taxes will be affected even then.” (Appellees’ Br. 
p. 9). 


In support of their first contention, Appellees state 
(Appellees’ Br. p. 9): 


‘And it is not sufficient that the alleged injury is 
‘feared as liable to occur at some ° * * time in the 
future’ Connecticut v. Massachusetts, 282 U.S. 660, 
674.”’ 


One may well surmise as to Appellees’ reason for their 
designed and deliberate substitution of the asterisks. The 
reason (and it is a very good one) is that the word blocked 
out is none other than: ‘‘indefinite.’’ 


Clearly there could hardly be any time more definite 
than in the instant case. TUCA was enacted into law on 
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June 4, 1958, and by its terms became operative on and 
after June 19, 1958. The purported Agreement was signed 
on June 17, 1958. Advances have been made by the Secre- 
tary to the Board. The Board has made, is making and 
will continue to make payments of extended benefits. All 
such advances must be repaid by Appellants and others 
similarly situated commencing with ‘‘the taxable year be- 
ginning January 1, 1963’ (§ 104(a) TUCA). The injury 
to Appellants is, therefore, present and real. 


In Soctety of the Sisters etc. v. Pierce, Governor of 
Oregon, etc. D.C.D., Oregon, 1924, 296 F’. 928, unanimously 
affirmed, 268 U.S. 510 45 S. Ct. 571, 69 L. Ed. 1070, the 
Act involved was not to become operative until 2 years 
and 5 months after the rendition of the injunction by the 
District Court. The District Court (296 F. 933) stated: 


“‘QOne of the searching questions involved by the 
controversy is whether the causes have been pre- 
maturely brought. 


‘Tt will be noted that the act complained against 
as to become effective on and after the 1st day of 
September, 1926, more than 2 years aud 5 months hence. 
This presents one of the elements which must be con- 
sidered, along with the rest, for ascertaining and deter- 
mining whether, under the showing made, the com- 
plainants ... are meeting with irreparable and irreme- 
diable injury, which may not be as speedily and ade- 
quately met by such remedies as the law side of the 
court may afford. ...’’ 


The Court then stated: 


‘The injury being of a quality that is continuous 
and accelerating, it must be stayed if the ends of justice 
are to be met. 


““*One does not have to await the consummation of 
threatened injury to obtain preventive relief.’ Penn- 
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sylvania V. West Virginia, 262 U.S. 553, 43 Sup. Ct. 
658, 67 L. Ed. 1117. See, also, Vicksburg Waterworks 
Co. v. Vicksburg, 185 US. 65, 22 Sup. Ct. 585, 46 L. 
Ed. 808.”’ 


And in affirming the District Court, the Supreme Court 
stated in clearest terms: (268 U.S. 536, 49 S. Ct. 574): 


“The suits were not premature. The injury to ap- 
pellees was present and very real, not a mere possibility 
in the remote future .- - Prevention of impending 
injury by unlawful action is a well recognized function 
of the courts of equity.”’ 


In Vicksburg Waterworks Co. v. Vicksburg, 185 U.S. 65, 
82, 22 S. Ct. 585, 592, 46 L. Ed. 808, the Court held: 


‘Tt is further contended that the bill does not 
disclose any actual proceeding on the part of the city 
to displace complainants rights under the contract, 
that mere apprehension that illegal action may be 
taken by the city cannot be the basis of enjoining such 
action; and that therefore the circuit court did right 
in dismissing the bill. We cannot accede to this con- 
tention. It is one often made in cases where bills in 
equity are filed to prevent anticipated and threatened 
action. But, it is one of the most valuable features of 
equity jurisdiction, to anticipate and prevent a threat- 
ened injury, where the damages would be insufficient 
or irreparable. The exercise of such jurisdiction ts 
for the benefit of both parties; in disclosing to the de- 
fendant that he ts proceeding without warrant of law, 
and in protecting the complainant from injuries which, 
if inflicted, would be wholly destructive of his rights.”’ 


In Pennsylvania v. West Virginia, 262 U.S. 553, 592, 43 
S. Ct. 658, 663, 67 L. Ed. 1117, the Court again held: 
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‘‘The second question is whether the suits were 
brought prematurely. They were brought a few days 
after the West Virginia Act went into effect. No order 
under it had been made by the Public Service Com- 
mission; nor had it been tested in actual practice. But 
this does not prove that the suits were premature. Of 
course they were not so, if it otherwise appeared that 
the act certainly would operate as the complainant 
states apprehended it would. One does not have to 
await the consummation of threatened injury to obtain 
preventive relief. If the injury is certainly impending 
that is enough,”’ 


For further application of these principles see Palatka 
Water Works v. City of Palatka, Cir. Ct. Fla., 127 F. 161, 
Detroit Creamery Co. v. Kinnane, D. C., Mich., 264 F. 845, 
affirmed 252 U.S. 102, 41 S. Ct. 304, 65 L. Ed. 531; Willcox v. 
Consolidated Gas Co. of New York, 212 U.S. 19, 29 S. Ct. 


192, 53 L. Ed. 382; Leverich v. Mayor, etc. of Mobile, Cir. 
Ct., Ala., 110 F. 170. 


And in the Society of Sisters case, supra, the Court said: 
(296 F. at 935): 


‘The case of Terrace v. Thompson [363 U.S. 197, 
44 8. Ct. 15, 68 L. Ed. 255] supra, is one where, though 
the act was effective, there was no violation thereof by 
the parties concerned. Yet a suit to enjoin its enforce- 
ment was sustained on the ground that a violation of 
the act would subject the offenders to the penalty sub- 
joined. Nor are we without precedent for the applica- 
tion of injunctive relief, even prior to the time when 
the statute becomes effective. Palatka Waterworks v. 
City of Palatka (C. C.) 127 Fed. 161. And Davenport 
v. Kleinschmidt, 6 Mont. 502, 13 Pac. 249, seems to be 
of like character.”’ 
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In Davenport v. Kleinschmidt, 6 Mont., 502, 13 P. 249, 
appeal dismissed, 145 U.S. 644, 12 S. Ct. 983, 36 L. Ed. 
859,? the Court stated that it was claimed: 


«that the defendants are about to enter into an 
illegal contract with Woolston for supplying the city 
with water, whereby there will be illegally expended 
out of the city treasury the sum of $15,000 per annum, 
or $1,250 per month, for the next twenty years. The 
contract intended to be made consists of an ordinance 
on the part of the city council, and a written acceptance 
thereof by Woolston. It is contended that the ordi- 
nance is void, for the reason that the city council has 
no power to make it, (1) because it is... ultra vires; 

9? 


The Court then stated : 


‘But was the injunction improvidently or prema- 
turely issued? It is said by the eminent counsel for 
Woolston herein that ‘it will be time enough to issue 
an injunction to prevent the city from paying for water 
when it has been furnished, and the council is threaten- 
ing to do it.’ Let us see whether or not this is the 
case... 


‘Tt ig readily seen . . . that nothing remains to be 
done by the city council towards the issuance of the 
warrants. That as soon as ‘the works hereby contem- 
plated have been in actual operation for one entire 
month, and have been accepted,’ ‘the mayor and city 

2In this case plaintiffs sought ‘‘to restrain the defendants from collecting 


eys in pursuance of a certain ordinance. . - -”’ 
f the city of Helena, 


their property.’” Plaintiff: 
the ‘‘bonded debt of ty as alleged is $19,500, and by this ordinance 
an annual debt or liab ich is a liability for 
twenty years amounting to $300,000.’’ 
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clerk of said city are hereby required, without further 
provision, to draw warrants on the above funds for 
the above amounts, and deliver the same unto the said 
George F. Woolston, or his successors or assigns.’ 
The time when the city council is ‘threatening to pay 
for the water’ will never come in the future; a has 
already arrived; it is here. The danger is immiment.”’ 


‘¢ “When an act, about to be committed by a munici- 
pal corporation, is clearly illegal, and tts necessary 
effect will be to impose heavy burdens upon the prop- 
erty of citizens and tax payers, a court of equity is 
warranted in interfering by injunction for the preven- 
tion of such act. In such case, a more prompt and 
efficacious remedy is demanded than is afforded by the 
tardy action of courts of law, and equity alone can 
administer the necessary relief, by the exercise of its 
extraordinary power by injunction.’ High, Inj. § 784. 
‘The rule may be broadly stated, that courts of equity 
have undoubted jurisdiction to interfere by injunction 
when the corporate authorities of a city are taking 
improper or illegal proceedings, under claim of right, 
to do an act injurious to the rights of citizens and prop- 
erty holders.’ High, Inj. § 793.”’ 


How much more so are these precepts applicable in the 
instant case, where the TUCA became effective as of June 
19, 1958, and where the provisions for reduction of appel- 
lants’ total credits (Sec. 104(a) TUCA) are mandatory and 
self-executing without further provision, and where, with 
each passing day the debit liabilities of Appellants are 
increasing at an ever continuous and accelerating rate. 


In support of their second contention that ‘‘it is far from 
certain that the appellants taxes will be effected even then,”’ 
Appellees advance the following ‘‘could be’’ speculatives: 


(1) ‘‘‘Congress may authorize the District Board to 
transfer to the Treasury the necessary amount from its 
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insurance reserves on deposit in the Unemployment 
Trust Fund in the Treasury.”’ 


(2) ‘Congress could provide for the diversion of 
these surpluses [Reed Act] to reimburse the Treasury 
for temporary unemployment compensation with- 
drawals.”’ 

(3) “‘Congress may reimburse the Treasury for the 
amount spent by the District Board out of funds col- 
lected by existing District taxes.”’ 

(4) “‘Congress could restore the amount spent by 
the Board by authorizing the use of other special 
funds....”’ 


(5) “‘Congress may repeal Section 104(a) ....’” 


If anything is “‘remote or speculative” (Appellees Br. 
p- 9) it most assuredly is not the injury to Appellants, but 
rather the wishful illusions of Appellees. 


In his testimony before the Senate Committee (Senate 
Report 116) the Secretary testified : 
‘Secretary MircHELL: . . . the Congress before 
1963 could conceivably act in this area. 
Senator Doucias: You are contemplating, then, 
that this is to be a grant? 
Secretary Mrrcnety: Oh, no.”? 


The Secretary then advanced the theory that perhaps 
even: 


‘©A Mr. Rockefeller could pay it.’’ 


And to these propositions, Senator Douglas responded: 


<T would say you are grasping at a straw, Mr. Secre- 
tary, as well as at a Rockefeller.’ 


3 The legislative history is clear that the advances under TUCA are not 
grants. In fact, Appellees correctly state (Appellees’ Br. p. 2) that: ‘‘These 
advances by the Secretary to a ‘state’ are not federal grants. Instead, the 
Act contemplates that these moneys will be restored to the Treasury.’”’ 
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It would serve no useful purpose to attempt an analysis 
of each of these speculative assumptions (which obviously 
all presuppose a valid subsisting agreement), but it is obvi- 
ous that Appellees do not fully comprehend the method of 
appropriations for the District of Columbia. Appellees do 
not contend that Congress has done any of these acts. In 
fact, Congress has specifically rejected every bill which 
would make a grant to the States, and specifically enacted 
TUCA. See Hearings before the Committee on Ways and 
Means House of Representatives, 85th Congress, 2d Session 
on H.R. 11326, H.R. 11327 and H.R. 11679. 


Yet this Court is told by Appellees that #f the Congress 
should ever legislate into law such non-existent speculatives 
as set forth in Appellees’ Brief, then (and only then) Appel- 
lants may be relieved ‘sof all potential liability for reim- 
bursing the Treasury.’’ Appellees do not deny that the 
‘liability for reimbursing the Treasury” (Appellees’ Br. 
p. 10) is now squarely and solely upon Appellants and 


others similarly situated. Appellees concede that now (as 
of October 20, 1958) the liability of Appellants and others 
similarly situated is $566,741, and that such liabilities, 
increasing day by day, if continued at the present rate, will 
amount to $1,200,000.00. 


Appellees say that the answer to Appellants’ dilemma. is 
not injunctive relief but the nebulous hope that Section 
104(a) of TUCA ‘may be repealed’’ before its ultimate 
impact is thrust upon Appellants or that new legislation 
may conceivably be enacted. Appellees do not deny the 
irrefutable fact that it will take an express act of Congress 
to bring to fruition such illusions—to relieve Appellants and 
other employers similarly situated of their imminent, irre- 
parable and inexorable injury.‘ Similar contentions as 


4To give legal sanction to Appellees’ contention would, in effect, preclude 
the granting of any injunctive relief, since prior to the consummation of the 
act, the defendant ‘<eould repent’’, an act ‘¢eould be passed’’, or some 
fortuitous circumstance could arise. It is difficult to conceive of any type 
of case for injunctive relief where such imaginative speculations and fancies 
could not be raised. 
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advanced by Appellees were made in the Society of Sisters 
case, supra, where the Court held in clearest language (296 
F. at 934): 


“Nor is it am answer to the dilemma that the act 
may be repealed before it becomes operative, or that 
ample opportunity ts afforded for ... the Legislature 
to amend it, so as to present a radically different ques- 
tion from that now involved. In all probability its pro- 
visions will remain as they now are until they become 
operative and the damage is done, for it is not usual 
to amend or repeal statutes, at least until their effect 
has been tested. The very purpose of placing the 
effective date so far ahead was to give ample time for 
[Plaintiffs] to adjust themselves to the new conditions, 
which is really a confession on the part of the law 
givers that such [Plaintiffs] are going to be hurt, and 
that seriously, if not irreparably. It must be true, as 
expressed by Mr. Justice Brewer while sitting in the 
Circuit Court of Nebraska: 


‘That the powers of a court of equity are as vast 
and its processes and procedures as elastic, as all 
the changing emergencies of increasingly complex 
business relations and the protection of rights can 
demand.’ ”’ 


And in the instant case the statute (TUCA) is in effect 
now—TUCA is now fully operative. In the Society of 
Sisters case the statute was not to become operative (even 
at the time of the rendition of the Supreme Court decision) 
until some time in the future. How much more so applicable 
are the precepts of the Society of Sisters case, supra, in 
this case. 





Ii. 


The Undisputed Facts Clearly Show That Appellants Have 
No Adequate Remedy At Law 


Appellees, apparently abandoning the ‘‘adequate’’ Tax 
Court remedy urged below, still assert that Appellants 
could ‘‘sue for a refund either in the district court or the 
Court of Claims’’ (Appellees’ Br. p. 12). This argument 
is basically unsound for the reasons heretofore pointed out 
(Appellants’ Br. 38-41, 46). 


Moreover, Appellees’ argument that Appellants could file 
a suit for a ‘‘tax refund, to which the Board would not be 
an indispensable party’’ (Appellees’ Br. p. 13, footnote 12) 
is equally unsound. Notwithstanding the termination of 
payments of temporary unemployment compensation under 
TUCA on April 1, 1959, the Agreement states that it is 
being entered into ‘‘in order to carry out the provisions of”’ 
TUCA. (BR. 9) 


In any action to recover additional taxes paid, Appellants 
and others similarly situated, as a condition precedent to a 
recovery, must first establish the invalidity of the Agree- 
ment. Unless, therefore, the Agreement is invalidated by a 
court of competent jurisdiction, it would be and remain a 
valid and subsisting agreement until full restoration is 
made to the United States Treasury, commencing in 1964 
(TUCA §104(a), App. 45). 


Manifestly then, Appellants, who are strangers to the 
Agreement, could not assert its invalidity as a basis for 
possible recovery of additional taxes paid without naming 
both the Board and the Secretary, the parties signatory 
thereto, as parties defendants. But such would not be possi- 
ble in the Court of Claims. As pointed out in our main 


5§ 101(a)(2) TUCA clearly provides in material part that: 


‘*, . . payment of temporary unemployment compensation under this 
Act "shalt be mone only pursuant to an agreement entered into under 
section 102 . 
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Brief (p. 39), the jurisdiction of the Court of Claims is con- 
fined to the rendition of money judgments in suits brought 
solely against the United States. As so clearly held in 
United States v. Sherwood (Appellants’ Br. p. 39), if, as 
here, the maintenance against private parties is (as it 
surely is) a ‘‘prerequisite to the prosecution of the suit 
against the United States, this suit must be dismissed.’’ 


While both the Board and the Secretary could be made 
parties in the District Court action to recover a refund 
because of additional taxes erroneously paid, still it is 
without dispute that commencing in 1964 and continuing 
for a number of years thereafter, there would be a multi- 
plicity of suits by approximately 8,000 District employers, 
and possibly a multiplicity of suits, as between the same 
parties, involving the successive years ensuing after 1964, 
in all of which there would be involved the same facts and 
the same law. Under such circumstances, the rule is firmly 
established that Appellees have no complete and adequate 


remedy in the District Court. 


In Equitable Life Assur. Soc. of the United States v. 
Wert, 8 Cir. 1939, 102 F. 2d 10, 14, the Court states as 
follows: 


‘‘An inadequacy of legal remedy exists where one 
is bound to litigate a multiplicity of suits having a 
community of facts and issues. Hale v. Allinson, 188 
U.S. 56, 71, 23 S. Ct. 244, 47 L. Ed. 380; Di Giovanni v. 
Camden Fire Ins. Ass’n., 296 U S. 64, 70, 56 S. Ct. 1, 80 
L. Ed. 47. In the case last cited, the Supreme Court 
said (page 70 of 296 US., 56 S. Ct. page 4) : ‘Avoidance 
of the burden of numerous suits at law between the 
same or different parties where the issues are substan- 
tially the same is @ recognized ground for equitable 
relief in the federal courts. See Ogden City v. Arm- 
strong, 168 U.S. 224, 18 S. Ct. 98, 42 L. Ed. 444; 
Hale v. Allinson, 188 U.S. 56, 23 S. Ct. 244, 47 L. Ed. 


? 
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In Royal Trust Company of Montreal v. Gardiner and 
Tiffany v. Gardiner, 44 App. D. C. 570, 576, this Court 
states: 


“¢  . It thus appears that vexatious, needless and 
unsatisfactory litigation is bound to ensue unless relief 
is granted herein. The controversy is one which, in its 
essence, appeals to a court of equity, for through the 
interposition of that court a comprehensive and ade- 
quate decree may be entered covering the whole contro- 
versy, and a multiplicity of suits thereby avoided. Such 
conditions justify the jurisdiction of equity. Oelrichs v. 
Spain (Oelrichs v. Williams) 15 Wall. 211, 21 L. Ed. 
43; Smyth v. Ames, 169 U.S. 466, 42 L. Ed. 819, 18 
Sup. Ct. Rep. 418; Grand Trunk Western R. Co. v. 
Chicago & E. I. BR. Co. 73 C. C. A. 43, 141 Fed. 785; 
National Life Asso. v. Hopkins, 97 Va. 167, 33 S. E. 
539; 16 Cyc. 63... .”’ 


See also National Fire Ins. Co. v. Sanders, et al, 5 Cir., 
38 F. 2d 212, 214, Weeks, et al v. Bareco Oil Co., et al, 7 
Cir., 1941, 125 F.2d 84, 94, and Pomeroy’s Equity Juris- 
prudence, Vol. 1, 4th edition, p. 393, § 244. 


IV. 
The Jurisdictional Amount Exists 


Appellees’ Argument II appertaining to jurisdictional 
amount is conspicuously devoid of any mention of: (i) 
precisely what is ‘the matter in controversy’’ as compre- 
hended by 28 U.S.C.A. § 1331, (ii) what is ‘‘the character 
of the right sought to be enforced for the class’’ as com- 
prehended by Rule 23 of the Federal Rules of Civil Pro- 
cedure (FRCP), and (iii) and whether the character of this 
right is ‘joint or common”’ as comprehended by Rule 23 
(a)(1) FRCP and thus constitutes a ‘‘true class action.”’ 
Appellees never come to grip with these basically funda- 
mental and prerequisite queries to any logical discussion 
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on jurisdictional amount, and in hurtling over them, Ap- 
pellees baldly say that ‘‘appellants’ claims are separate 
and distinct, and are joined in one suit for convenience and 
economy.”? An analysis of these seemingly basic questions 
will readily disclose the reasons why Appellees chose to 
ignore them, 


A. “The matter in controversy.” 
28 U.S.C.A. § 1331, provides in material part: 
‘The district courts shall have original jurisdiction 
of all civil actions where the matter im controversy ex- 
ceeds the sum or value of $3,000...” 


In Nord et al. v. Griffin, 7 Cir., 1936, 86 F.2d 481, 483, 
cert. den., 300 U.S. 673, 57 S. Ct. 612, 81 L. Ed. 879, citing 
Local No. 7 of Bricklayers’, etc. Union v. Bowen, D.C., 278 
F. 271, 273, the court held: 


‘‘Warther, it is the settled rule that the amount in 
controversy in injunction suits 1s not the sum which 
the plaintiff might recover in a suit for the damage al- 
ready sustained, bat the amount or value of the right 
which the complainant seeks to protect from. imvasion 
or of the object to be gained by the bil. Board of 
Trade of City of Chicago v. Cella Commission Co., 145 
F. 29, 76 C.C.A. 28; Nashville, C. & St. L. Ry. Co. v. 
McConnell (C.C.), 82 F. 65; 11 Cye. 878; Texas & P. 
Railway Co. v. Kuteman, 54 F. [547] 552, 4 C.C.A. 
503.”? 


In Smith v. Adams, 130 U.S. 167, 175, 9 S. Ct. 566, 569, 
39 L. Ed. 895, Mr. Justice Fields defined the meaning of 
the words ‘matter in controversy” in this manner: 

‘‘By matter in dispute is meant the subject of latiga- 
tion—the matter upon which the action is brought and 
issue is joined, and in relation to which, if the issue be 
one of fact, testimony is taken . .. The pecuniary value 
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of the matter in dispute may be determined ... by the 
increased or diminished value of the property directly 
affected by the relief prayed, or by the pecuniary re- 
sult to one of the parties immediately from the judg- 
ment.’’ 


The established principle to be applied in the determina- 
tion of this question is fairly stated in Hughes Federal 
Practice, vol. 1, § 422, as follows: 


‘The value of the matter in controversy is the value 
of that which the complainant seeks to recover or the 
value of that which the defendant will lose if the com- 
plainant obtains the recovery he seeks. It means the 
pecuniary result to either party which the judgment 
entered in the case would directly produce either at 
once or in the future. It is the actual matter in dis- 
pute, the valine of the rights involved, that is control- 
ling. ‘The value of the object to be gained is the test 
of the amount involved.”’ 


The “subject of litigation—the matter upon which the 
action is brought”’ is specifically set forth on p. 2 of our 
main Brief, and in the Complaint for Injunctive Relief 
(R. 3-8). In fact on p. 3 of Appellees’ Brief it is set forth 
with specificity, namely: 

(i) ‘Appellants sought a permanent injunction ... 
to prohibit the District Board from paying out any 
further benefits (J.A. 7-8)” 


(ii) ““The gravamen of appellants’ complaint for in- 
junctive relief ... was that the District Board lacked 
authority to enter into the agreement with the Secre- 
tary of Labor (J.A. 1-8).” 


It is, accordingly, manifest, as set forth on p. 2 of our 
main Brief, (R. 3-8) that the “‘subject of litigation—the 
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matter upon which the action is brought”? (‘‘the matter m 
controversy’’) is to: 


(i) enjoin Appellees, constituting the members of 
the Board, from continuing any further performance 
under the Agreement, 


(ii) have invalidated the purported Agreement be- 
cause of the ultra vires action of the Board, 


(iii) enjoin the Board from ‘‘making any further 
payment of any amounts of temporary unemployment 
compensation which, pursuant to § 104(a) of the Tem- 
porary Unemployment Compensation Act of 1958, must 
be restored to the Treasury”’ by Appellants and others 
similarly situated, 


(iv) obtain a declaratory judgment that the action 
of the Board, in entering into the Agreement, was 
without sanction in law, and that Appellants are being 
deprived of their property without due process of law. 


In the very face of the ‘‘subject of litigation—the matter 
upon which the action is brought”, and notwithstanding 
the clear fact that the action is not one to enjoin the assess- 
ment or collection of taxes, Appellees cite the following in 
support of their contentions that Appellants have ‘‘sepa- 
rate and distinct”? claims and ‘‘are joined simply for con- 
venience and economy,’”’ (Appellees’ Br. 14, 15): 


‘in Wheless v. St. Louis, 180 U.S. 379, several 
owners of lots sued to enjoin an assessment ...”’ 

‘sin Rogers v. Hennepin County, 239 U.S. 621, 
the complainants sought to enjoin the collection of a 
tar...” 

“Tn Clark v. Paul Gray, Inc., 306 U.S. 853, numer- 
ous plaintiffs brought an action agaimst state tax en- 
forcement officers who sought to collect a $15 fee wm- 
posed...” 
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The irrefutable fact remains that neither the tax assess- 
ment nor collection authorities, or for that matter, any 
other taxing authorities, are parties to the action, and that 
nowhere in the Complaint, in the Statement of the Case, 
the Counterstatement of the Case, or elsewhere is there 
any reference to enjoining the assessment or collection of 
taxes. In their Argument I Appellees attempted to create 
illusions as to what Congress ‘‘could’’ conceivably do, such 
as repealing the statute, or enacting new legislation. Are 
Appellees perhaps seeking to create the illusion, that not- 
withstanding the Complaint, that ‘‘the matter im contro- 
versy’’ is to enjoin the assessment and collection of taxes? 
It would appear that Appellees have simply elected to 
ignore ‘‘the matter in controversy’’ in their Argument II. 


B. “The character of the right sought to be enforced for 
the class.” 


Rule 23(a) FRCP provides in material part: 


‘“‘If persons constituting a class are so numerous as 
to make it impracticable to bring them all before the 
court, such of them, one or more, as will fairly insure 
the adequate representation of all may, on behalf of 
all, sue or be sued* when the character of the right 
sought to be enforced for . . . the class is 

‘$(1) joint, or common...” 


Nowhere in their Argument II do Appellees deal with 
the “‘character of the right sought to be enforced.’’ Ap- 


6 The Complaint alleges that Appellant Washington Board of Trade, has 
a membership of 2,440 individuals and 4,160 firms (R. 3). The Complaint 
further alleges that Appellants 


“<, ,. bring this action on behalf of themselves and on behalf of members 
of the Washington Board of Trade of whom they are broadly representa- 
tive.’’ 
The Complaint further alleges that Appellants are all employers in the 
District of Columbia and that they are 


«¢. . . broadly representative of a large group who are affected by the 
matters set forth in the Complaint, and it is impractical to bring them 
all before the Court’’ (EB. 4). 
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pellees concede (Appellees’ Br. p. 3) that ‘‘as of October 
20, 1958,”’ the total disbursements made which must be 
restored to the Treasury ‘‘amount to $566,741"’, and that 
‘if this rate remains constant”, “benefits totalling ap- 
proximately $1,200,000 will be disbursed before the pro- 
gram expires at the end of March, 1959.” 


In their Complaint, Appellants state the “‘character of 
the right to be enforced”’ includes, inter alia, restraining 
and enjoining the Board “‘from making any further pay- 
ment of-any amounts of temporary unemployment compen- 
sation which, pursuant to Sec. 104(a) ”? of TUCA ‘*must be 
restored to the Treasury”. Already $566,741 has been re- 
ceived and disbursed by the Board, and concededly, the 
Board will make further payments of temporary unem- 
ployment compensation which, pursuant to Section 104(a) 
must be restored to the Treasury, in the amount of $633,259 
(if the rate of disbursement remains constant). Wholly 
independent of the three other ‘‘matters in controversy”’ 
set forth swpra, the amount in controversy solely on this 
one “‘right sought to be enforced” is $633,259. In each and 
every of the foregoing 4 ‘‘matters in controversy’’, which 
constitute the “‘rights sought to be enforced’? the amount 
in controversy is at the very least $633,259. 


C. "The character of the right sought to be enforced for the 
class is joint or common.” 


By the simple expedient of disregarding and ignoring 
‘the matter in controversy”’ and the ‘“‘character of the 
right sought to be enforced for the class’’, Appellees assert 
(Appellees’ Br. p. 8): 

‘s _ the appellants do not have a common undivided 
interest, but are joined simply for convenience and 
economy.’’ 
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It is well established that the amount or value of the 
aggregate interests of the members of a class on whose 
behalf a suit for injunction is brought rather than the 
amount or value of the interests of the individual mem- 
ber or members of the class in whose name the suit is 
brought is the criterion of the jurisdictional amount. 
Gibbs v. Buck, 307 U.S. 66, 59 S. Ct. 125, 83 L. Ed. 1111; 
Buck v. Gallagher, 307 U.S. 95, 59 S.Ct. 740, 83 L. Ed. 
1128; Grand Rapids Furniture Co. v. Grand Rapids Fur- 
niture Co., 7 Cir., 1942, 127 F.2d 245; Brotherhood of R. 
Trainmen v. Templeton, 8 Cir., 1950, 181 F.2d 527, cert. 
den. 340 U.S. 823, 71 S. Ct. 57, 95 L. Ed. 605; Northern 
Pacific Railway Co. v. Pacific Coast Lumber Mfg. Ass’n., 
9 Cir., 1908, 165 F. 1, and cases therein cited. And in Grand 
Rapids Furniture Co. v. Grand Rapids Furniture Co., 
supra, the court stated (127 F.2d at 250): 


‘In the instant case we have a common cause of 
action, based upon the same acts of the defendants. 
The plaintiffs have an undivided interest, though sep- 
arable as between themselves, and the amount of their 
joint claim will be the test of jurisdiction ... The relief 
is identical . . .’’ 


Further, in a true class action the test of jurisdiction in 
an injunction suit is the amount or value of the aggregate 
interests of the members of the class on whose behalf the 
suit is brought. Gibbs v. Buck, supra. 


It is clear that the character of not only one, but of all 
the rights sought to be enforced for the class is “‘joint or 
common’’, so that there is a common interest, right, or title 
which makes the amount in controversy the aggregate of 
that of all Appellants and others similarly situated. 
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1. The character of the rights to enjoin Appellees. constituting the 


Agreement because of the 
or common” under Rule 23(a)(1) FRCP as to all Appellants and 
others similarly situated. 
As stated in 3 Moore’s Federal Practice 3477 (2d ed., 
1950) : 


se). When a plaintiff prosecutes a right which he 
_. . holds in common or jointly with others the con- 
cept of totality is inherent in the claim or right in- 
volved.”” 


The concept of totality is quite evident from the Agree- 
ment. In the first instance, § 101(a)(2) TUCA provides, 
in material part that: 


‘¢. . payment of temporary unemployment compen- 
sation under this Act shall be made only pursuant to 
an agreement entered into under section 102...”’ 


To effect the restoration of these payments made only 
pursuant to an agreement, ‘‘the total credits allowed under 
section 3302(c)’? of FUTA “‘shall be reduced.’’ Since 
<“<the concept of totality is inherent”’ in the total credits to 
be reduced, the interest of Appellants and others similarly 
situated are joint or common. Appellees utterly fail to 
demonstrate precisely what is separate and distinct about 
the rights of Appellants and others similarly situated as 
regards the Agreement. 


There can be no question but that, in the instant case, 
‘<beginning on January 1, 1963, and for each taxable year 
thereafter’’, until full and complete restoration has been 
made, Appellants and others similarly situated ‘‘shall’’ re- 
store to the Treasury: (1) ‘‘the amounts of temporary 
unemployment compensation paid in the State under this 
Act”? (TUCA), (2) ‘‘the amount of costs incurred in the 
administration of this Act with respect to the State,’’ and 
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(3) ‘‘the amount estimated by the Secretary of Labor as 
the State’s proportionate share of other costs incurred in 
the administration of this Act.’’ This is, of course, achieved 
by the mandatory reduction of ‘‘total credits’’ as afore- 
said. (§ 104(a) TUCA) 


In Brown v. Trousdale, 138 U.S. 389, 11 S. Ct. 308, 34 L. 
Ed. 987, the Supreme Court held:* 


“The main question at issue was the validity of the 
bonds, and that involved the levy and collection of 
taxes for a series of years to pay interest thereon and 
finally the principal thereof, and not the mere restrain- 
ing of the tax for a single year. The grievance com- 
plained of was common to all plaintiffs, and to all whom 
they professed to represent. The relief sought could 
not be legally injurious to any of the taxpayers of the 
county, as such, and the interest of those who did not 
join in or authorize the suit was identical with the 
interest of the plaintiffs. The rule applicable to plain- 
tiffs, each claiming under a separate and distinct right, 
in respect to a separate and distinct liability and that 
contested by the adverse party, ts not applicable here. 
For although as to the tax for the particular year, the 
injunction sought might restrain only the amount levied 
against each, that order was but preliminary, and was 
not the main purpose of the bil, but only incidental. 
The amount in dispute, in view of the main controversy, 
far exceeded the limit upon our jurisdiction, and dis- 
poses of the objection of appellees in that regard.’’ 


Thus here, a main question is the validity of the Agree- 
ment. The grievance is common to all appellants, and to 
all whom they profess to represent. Clearly, then, the 
jurisdictional amount has been established. In ‘‘view of 
the main controversy’’ the jurisdictional amount is more 
than satisfied. 


7In this case the main issue was the validity of certain bonds, but in 
this case, as well as those cited by Appellees, there was involved a suit for 
injunction to restrain the collection of taxes, which is decidedly not the 
case here, 
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Here, as in Division 525, Order of Railway Conductors 
of America, et al. v. Gorman, et al., 8 Cir., 1943, 133 F. 2d 
273, 275, 276, reliance was placed by appellees upon 
Thomson v. Gaskill, 319 US. 442, 62 S. Ct. 673, 86 L. Ed. 
951. There the Court stated: 


‘“‘The jurisdiction of the court is challenged . - - 
(1) That the amount or value in controversy did not 
exceed ... the amount of $3,000. All of the plaintiffs 
claimed an undivided common interest in the right 
which they seek to enforce. They did not ask for 
separate judgments and it appears without dispute that 
the value or amount of the aggregate rights of all the 
plaintiffs exceeds $3,000. Their claim ts bottomed on 
the pleaded contract and was asserted as an entity. 
We think the jurisdictional amount was involved. 
Gibbs v. Buck, 307 U.S. 66, 59 S. Ct. 725, 83 L. Ed. 1111; 
Troy Bank v. G. A. Whitehead & Co., 222 US. 39, 
32 S. Ct. 9, 56 L. Ed. 81; Phillips Petroleum Co. v. 


Taylor, 5 Cir., 115 F. 2d 726; Healy v. Ratta, 292 US. 
263, 267, 54 S. Ct. 700, 78 L. Bd. 1248; Purcell v. Sum- 
mers, 4 Cir., 126 F. 2d 390. 


‘What is said by the court in Phillips Petroleum 
Co. v. Taylor is here apposite. It is there said: ‘The 
interest of each of the plaintiffs was derived from the 
same instrument ...and the liability of the defendant, 
too, was based solely upon tt... - the concern of the 
defendant in this suit was not to avoid any separate 
demand of the plaintiffs, but to escape the lability 
common to all. The demand was for a lump sum. The 
appellant was interested in the amount of that sum, 
and not the division to be made of it between the oppos- 
ing parties.’ 


«Ina suit for an injunction the value to plaintiff 
of the right which he seeks to protect is the measure 
for jurisdictional purposes. Plaintiffs rely upon... 
Thomson v. Gaskill . . . But that decision is not to the 
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contrary. In that case plaintiffs, for convenience and 
economy, sought to enforce individual rights. They 
alleged that under certain written contracts which 
were not attached to the complaint that they were 
accorded the right to perform certain work and prayed 
an accounting ‘and that the amount of work that each 
of the plaintiffs has been wrongfully deprived of be 
determined, and that judgment be given each of the 
plaintiffs for such an amount as he would have earned 
if his right to perform the work had not been wrong- 
fully denied him.’ [Gaskill v. Thomson, 8 Cir., 119 F. 
2d 105, 106.] In that case a separate judgment for each 
plaintiff was demanded, while in the instant case it is 
not claimed that any particular individual is entitled 
to any particular amount of damages but the claim is 
that all of the plaintiffs .. . have an undivided interest 
in the contract sued upon and are collectively entitled 
to an injunction... We think the jurisdictional amount 
was in controversy.”’ 


Clearly, in the instant case, all Appellants claim an undi- 
vided common interest in the injunctive relief which they 
seek—the disbursement of the aforesaid $633,259, which 
‘¢will be disbursed before the program expires by the 
end of March, 1959.’”” They do not ask for separate judg- 
ments; their claim is bottomed on the pleaded contract 
and is asserted as an entity. The liability of Appellants 
and others similarly situated is derived from the same 
instrument, and the interest of Appellees is based upon it. 
The concern of Appellants in this suit is not to avoid any 
separate demand of Appellees, but to escape the liability 
common to all. 


Furthermore, in not one case relied upon by Appellees 
was there involved, even remotely, a pro tanto divestiture 
of total credits. 
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2. The character of the right to enjoin the Board from “making any 
further payment of any amounts” as set forth in the Complaint 
is “joint or common” under Rule 23(a)(1) FRCP as to all Appel- 
lants and others similarly situated. 

Wholly independent of every other consideration, it is 
patently clear that Appellants and others similarly situ- 
ated have a decided ‘‘joint or common’’ interest in the 
injunctive relief sought by them—‘‘the making of any fur- 
ther payment”? which must be restored to the Treasury 
under § 104(a) TUCA. This sum, as is conceded under the 
present rate of disbursement, is $633,259. It is clear that 
there is nothing ‘‘several’’ as to this amount, and obvi- 
ously it is the amount in controversy. Sec. 205(¢c) TUCA 
provides, in material part: 


‘¢ |. any money so paid which is not used for [the 
purposes of the Act] shall be returned . . . to the 
Treasury and credited to current applicable appropri- 
ations, funds, or accounts from which payments to 
States under this Act may be made.”’ 


Manifestly, Appellants and others similarly situated have 
a joint or common interest not only as to the invalidation 
of the ultra vires Agreement, but also in the $633,259, which 
<<will be disbursed before the program expires at the end 
of March, 1959.”? (Appellees’ Br. p. 3). It is clear that 
this suit is one in which several plaintiff’s having a joint 
or common interest, unite to enforce a single title or right, 
and as such “‘their interest collectively equals the jurisdic- 
tional amount.”’ 


3. The action is a true class action. 

As already seen, for the most part, Appellees in their 
Argument II have cited cases involving suits to enjoin the 
assessment or collection of taxes, and several remaining 
eases cite and rely upon these ‘‘tax assessment or collec- 
tion’? cases, and as such they have no relevance here. 


Viewed in this light, it becomes apparent that the cases 
relied upon by Appellees are clearly inapposite, particu- 
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larly since Appellees chose tc ignore the very ‘‘character 
of the right sought to be enforced for the class.”’ 


In their Brief, Appellees attempt to dispense with Aero 
Design & Engineering Co. v. Oklahoma Employment Secur- 
ity Commission, W. D., Okla., 151 F. Supp. 844, affirmed 
353 U.S. 943, 77 S. Ct. 824, 1 L. Ed. 2d 855, by the statement 
that it: 


‘in no way holds that employer complainants may 
aggregate their interests to satisfy the jurisdictional 


amount...’’, 


and this notwithstanding the clear language at 151 F. Supp. 
845. In their ‘‘Motions to Dismiss or Affirm’’ in the 
Supreme Court (Case 801, October Term, 1956), Appellees 
therein advanced two (2) arguments: (1) ‘‘Argument to 
Dismissal’’, and (2) ‘‘Argument to Affirmance.’’ In the 
‘¢ Argument to Dismissal’’, Appellees therein state: 


“‘In an attempt to get around the general rule as to 
jurisdictional amount, the plaintiffs relied, in the trial 
court, upon Federal Court decisions in true class suits. 
_.. In the trial court . . . the plaintiffs also cited... 
the proposition that . . . a taxpayer has an ‘equitable 
ownership’ in public funds raised by taxation and can 
maintain an action to restrain their unlawful expendi- 
ture. 


‘‘ Apparently, the three-judge Federal District Court 
in this case, adopted that view as to the jurisdictional 
amount...’’, 


and argued that the jurisdictional amount did not exist, and 
as such the appeal should be ‘‘dismissed.’’ In the ‘‘Argu- 
ment as to Affrmance’’, Appellees therein state: 


‘‘ Assuming, for the purposes of this motion to affirm 
only that the trial court was correct in finding that it 
had jurisdiction ...”’ 
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then the judgment of the District Court should be 
“‘affirmed.”’ 

Assuredly the Supreme Court is fully aware of its juris- 
diction, as well as that of the Federal Courts. On April 
29, 1957, in a per curiam opinion, the Supreme Court 
declared: 


“The judgment is affirmed.”’ 


Clearly the jurisdictional amount was held to exist. 


Neither is their attempted distinction of Gibbs v. Buck, 
supra, sound. In the Gibbs case, the court unequivocally 
held that the main question was “the invalidity of the 
statute’, whereas here one of the main questions is the 
invalidity of the Agreement, and the Court clearly held that 
the plaintiffs 

«| , have a common and undivided interest in the 
matter in controversy in this class action.”’ 


But we do not have to belabor the point further for this 
proposition has been set at rest by the opinion of this 
Court in Knowles v. War Damage Corporation, 83 US. 
App. D.C. 388, 171 F. 2a 15. In that case, this Court 
clearly distinguished between ‘‘trne’’ class actions au- 
thorized under Rule 23(a) (1) of the Federal Rules, and 
‘hybrid’’ and ‘“‘spurious”’ class actions authorized under 
Rule 23(a)(2) and (3). This Court then said: 


“Por purposes of satisfying the $3,000 limitation 
on federal District Court jurisdiction, the sum at stake 
in a true class action is the total amount involved, 1.€., 
the aggregate of all of the individual claims. This is 
a clear exception to the general rule that where 
separate persons join, or are joined, as plaintiffs in 
a federal court, each must aver, and be prepared to 
prove, that at least $3,000 is involved in his own 
claim. ...”’ 
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Surely, Appellants and others similarly situated have 
a common and undivided interest in the real matter in 
controversy in this class action. It is a ‘‘true class action.”’ 
Accordingly, as stated in the Knowles case, the ‘‘sum at 
stake’? is ‘‘the aggregate of all of the individual claims.’’ 
The jurisdictional amount, therefore, is more than satisfied. 
Assuredly in the premise there is also a “‘joint or common’’ 
interest in a declaratory judgment. 


Finally, as the Supreme Court so clearly stated in Detroit 
v. Detroit Citizens Street Ry. Co., 184 U.S. 368, 22 S. Ct. 
410, 46 L. Ed. 592: 


“Tt is a matter of general public interest, as well 
as of vital importance to the complainant, that the 
question involved in this litigation be determined at 
the earliest possible moment, and once and for all, and 
thus a multiplicity of suits and other complications be 
prevented.”’ 


Accordingly, the judgment should be reversed. 
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